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Cabl.ox 


THE NEW WIRE ROPE CLAMP 
That Really Holds the Line! 
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CABL-OX clamps work on a brand new wedging 
principle. Holding power increases with the load 
and exceeds tensile strength of rope used. Does 
not crush and weaken rope like old style U-clips. 
Assembly is fast, meat... saves breakdowns, 
equipment, injuries and expense. Can be used 
over and over. Cadmium plated. 


Cabl-ox 


Made in all sizes from Ye" to %" 
For all wire rope applications. 


*FASTER *SURER *SAFER 
*STRONGER *ECONOMICAL 
Ask your distributor or write for 
illustrated folder and prices. 

NUNN MANUFACTURING COMPANY 


2125 Dewey Avenue, Evanston, Illinois 











Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 

For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 
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Why dig through a we 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 


quickly— 
in the COMPLETE line 


If you have a Penn-Union Catalog, ye 
can instantly find practically every goe 
type of conductor fitting. These f 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts, 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- < 
tact units. 


Bus Bar Clamps for instal 
tion without drilling bus. Singl¢ 
and multiple. Also bus sup 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simp 
and easy disconnection of md 
tor leads, etc. Spring actio 

self locking. 


Vi-Tite Terminals for quick ta 
installation and easy taping. - 

Also sleeve type _ terminals, 

screw type, shrink fit, etc. etc. = 


— 
Splicing Sleeves, Figure 8 and Oval, seamless tw 
ing—also split tinned sleeves. High conductivi 
copper; close dimensions. 
Preferred by the largest utilities an 
electrical manufacturers—because th 
have found that “Penn-Union” on a i 
ting is their best guarantee of Depend 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATIO 
ERIE, PA. Sold by Leading Jot 


PENN- -UNIO 


CONDUCTOR FITTINGS 
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OUR CUSTOMER RELIES ON YOU... 
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ified by A. G. A. 
ling Laboratory. 
Y,” up. Descrip- 
folders supplied 
for your trade. 
le for Catalog and 
s on Barber Con- 
ion and Appliance 
ers, and Regula- 


OR expert advice on the safe, economical, efficient per- 

formance of his gas-burning appliances in home, store, or 
factory—the consumer depends on you. What more funda- 
mental advice can you give him than the recommendation of 
uniform gas supply by the use of a reliable pressure regulator? 
This gets at the source of many possible complaints — and 
especially those regarding fuel bills. 





Barber Regulators are precision devices, dependable in 
operation, jong lasting, accurate, troublefree. Built with high- 
grade bodies, brass working parts, phosphor bronze springs, 
non-deteriorating diaphragms (for Butane-Propane or bottled 
gases, regulators are supplied with specially treated dia- 
phragms). Use Barber Pressure Regulators on appliances 
which you install or sponsor. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


'ARBER oncssune REGULATORS 


Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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You enjoy smoother, 
easier pipe threading 
with this self-contained 


Instant-setting workholder 


10 second setting to 
thread 1” to 2” pipe 


* Woan saver PIPE 


THE RIDGE TOOL COMPANY «~ ELYRIA, OHIO, U.S. A. 


@ Precision-made and test- 
ed in every one of its 23 rug- 
ged_ steel-and-malleable 
parts, the 65R gives you fast, 
smooth, almost effortless 
pipe threading. Clean per- 
fect 1”, 14%”, 1%” and 2” 
threads with one set of high 
speed steel dies that adjust to 
size in 10 seconds. Work- 
holder sets to pipe size in- 
stantly — 1 screw and no 
bothersome bushings. You 
enjoy owning and using this 
modern threader — order 
from your Supply House. 


it stands up handily on the floor. 


TOOLS 
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Pages with 


T may seem somewhat surprising that, al- 

though only a minority of public utility 
plants serving the various communities of the 
United States are owned and operated by 
municipalities and other public agencies, most 
of the controversy involving both labor dis- 
putes and rate charges has recently appeared 
in this particular sector. We realize, of course, 
that this has not been always so by any means, 
and is probably only a temporary condition. 
Perhaps for that very reason, the sudden 
emergence of the municipal plant in the field. 
of labor and rate controversy is but a reflection 
of the unique problems which beset the munici- 
palities and other public agencies when they 
enter the realm of commercial enterprise. 


THE recent decision of the U. S. Supreme 
Court in the Saratoga Springs Case emphasizes 
a third special field of controversy with respect 
to public ownership operations—the issue of 
tax immunity. If this case had involved a 
Federal tax on the bottling works activity of 
a private corporation (as distinguished from 
commercial activities of the state of New 
York), there would have been, of course, no 
case at all. -It was in this decision that Justice 
Frankfurter, writing the opinion of the court, 
laid down the thought-provoking principle that 
the Federal government may tax any line of 
activity “not uniquely capable of being earned 
only by a state” (or other public agency). 


Ir Congress takes this decision, badly split 
up as it was by four different opinions, as a 
green light for taxing other commercial activi- 
ties of public agencies, it is quite likely that we 
shall hear much more about the Saratoga 
Springs Case. 

* 


[* the field of rate charges, it is noteworthy 
that within the same month three of our 
great municipalities operating their own trans- 
portation systems have become involved—two 
of them with the Office of Price Administra- 
tion. In New York city, of course, there is 
the a issue of the 5-cent fare, which 
has become a political sacred cow. In Detroit 
we have the somewhat unusual spectacle of 
the OPA insisting on a “fact-finding” examina- 
tion of the city’s books, and thereafter de- 
nouncing a recent fare increase as unjustified. 
The OPA report, in turn, was denounced by 
the city administration as a “smear.” The 
local CIO unions endorse the OPA report. In 
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the Editors 


San Francisco, the city agreed to defer the ef- 
fective date of fare increase on the city’s rail- 
way system because of OPA’s insistence that 
it had not been given its statutory opportunity 
of intervention. Again, the local CIO unions 
backed up OPA demands. 


But it is once more in New York city that 
the recent threatened subway strike by the CIO 
Transport Workers Union, headed by Michael 
J. Quill, posed a problem which is certainly 
“unique,” if not entirely unprecedented, in all 
the annals of public utility operations through- 
out the United States. Here, the city’s board 
of transportation was considering the sale of 
three relatively smalt power plants now fur- 
nishing power for two of the New York city 
subways, because it felt that it could obtain 
power from the larger system of the Consoli- 
dated Edison Company at a cheaper rate, in 
view of the fact that rehabilitation of the plants 
would involve considerable outlay. Whatever 
the merits of the board’s judgment on this 
question, certainly it was a managerial question. 


Ir the subway were still being operated by 
private companies, it is hard to conceive that 
any labor union would have even entertained 
the notion of objecting, much less threatening 
to strike, because it did not like the manage- 
ment’s policy decision on such a matter. But 
Mr. Quill’s union threatened to strike; and the 
newly elected Mayor O’Dwyer surrendered to 
his demands. It is probably the first time that 
organized labor has succeeded in winning a 
victory through threat of strike on a point 
which was almost entirely political and did 
not involve a labor issue. 


* 
W's is this trend going to end? Ifa 
union can strike successfully to prevent 
a municipality from selling part of its utility 
properties, it is only one more step for a union 
to strike in order to compel a city to buy a 
utility property. Perhaps our whole issue of 
public ownership could be settled for us by the 
labor unions instead of by Congress, state legis- 
latures, popular elections, and other usual 
forums of public policy. 


We can also sympathize with Mayor 
O’Dwyer’s position. The noble dictum that 
there can be no strike against the sovereign 
power of government has an impressive genesis, 
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There are many types of alloy steel 
-— each with its own particular proper- 
ties and characteristics, such as reac- 
tions under the heat of welding and 
bending. Grinnell engineers are fa- 
miliar with these reactions and have 
developed closely controlled and 
metallurgically supervised procedures 
for fabricating alloy piping to obtain 
the full advantages of alloy steels for 


corrosion resistance and for high 
pressure and high temperature 
applications. 

Whatever the piping requirements, 
Grinnell has the specialized engineer- 
ing knowledge and experience to 
handle the job — from first plan to 
actual operation. Grinnell can supply 
everything from a tiny tube fitting to 
a complete power plant installation. 


the GRINNELL COMPANY, INC. Executive 
Offices, Providence 1, R. I. Branch warehouses 
in principal cities. Manufacturing Plants: 
Providence, R. I.; Cranston, R. 1; Atlanta, Ga.; 
Warren, Ohio; Columbia, Pa. 


GRIGEL 
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8 PAGES WITH THE 
oing back through reassurances of Mayor 
ODwyer's predecessor, Mr. LaGuardia, as 
well as strong and uncompromising utter- 
ances of three former Presidents: Franklin 
re, Calvin Coolidge, and Grover Cleve- 
land. 


WE suspect that an enterprising legalist 
could carry it much farther back, through the 
obscure and authoritative recesses of common 
law. 


But in practical application it is getting a 
little threadbare. The Federal government has 
had pretty good luck to date in getting re- 
calcitrant employees to return to their jobs in 
essential industries by the mere formality of 
the government’s seizure. But Washington 
observers seem agreed that it is pushing its luck 
a little hard. Mayor O’Dwyer could have had 
no illusions that Mr. Quill’s union would have 
respected the theoretical sovereignty of the 
lower level of government, of which he is the 
elected executive. 


Wuaat is more, O’Dwyer could not run to 
the Federal government to bail him out of his 
difficulty, through Federal seizure, as in the 
case of the meat packers and other industries. 
Under the law, the Federal government cannot 
seize the property of the city of New York. 
Otherwise, we might run into such absurd 
situations as having a couple of GI’s picking 
up Mayor O’Dwyer and carrying him out of 
city hall. No, the city of New York being, it- 
self, a form of government would have to work 
out its own solution. 


* 


oe altogether, there seem to be many 
more questions popping up here in the 
field of public ownership activities than there 


are answers. It looks rather like a busy dec- 
ade ahead for the courts and the lawmakers to 
work out the lines of demarcation which will 
protect and regulate labor, management, taxa- 
tion, and rate fixing as they involve utility 
operations conducted by public agencies. 


Two articles in this issue reflect different 
facets of this bubbling controversy of munici- 
pal operations. Beginning page 221, we have 
an interesting account of how the Los Angeles 
Department of Water and Power is trying to 
solve its employee relations problem by a new 
approach to civil service classification. The 
author, C. Ernest HILt, is connected with that 
organization. 


THE opening article in this issue is the sec- 
ond installment of Dana B. VAN DuseEn’s 3- 
part series on “The Nonprofit Subterfuge for 
Acquiring Public Utilities.” Mr. VAN DusEN 
is a prominent Omaha attorney whose personal 
background was described in our issue of Janu- 


ary 3lst. » 


OMEWHAT of an innovation and departure 
from the usual style of articles is the one 
beginning page 213, which purports to be writ- 
ten—of all things—by a dog. Bruce McAtts- 
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EDITORS (Continued) 


TER, who uses this whimsical approach to the 
ancient feud between the utility’s meterman 
and the customer’s dog, is a veteran trainer 
and handler of dogs who recently retired from 
a successful kennel business in Ontario. But 
his life-long attachment to man’s best friend 
naturally makes dog problems Mr. McAus- 
TER’S primary consideration. 


ONE item of incidental interest which came 
up during our editorial interview with Mr. 
McA.IsTerR was the fact that of the many, 
many snapshots of dozens and dozens of differ- 
ent dogs which he has trained and handled dur- 
ing his career, the great majority of them were 
obviously of no certain breed or, to use his 
phrase, were “just plain mutts.” We thought 
this strange, inasmuch as MCALISTER had han- 
dled and judged as many blue-ribboned en- 
tries in his time as anybody in that particular 
business. By way of explanation, he told us 
something which we had not known—that 
mixed-breed dogs were preferred by profes- 
sional trainers’ of “dog circuses,” vaudeville 
acts, and other entertainment features requir- 
ing long and careful training of dogs to do 
difficult tricks. 


Asipe from the substantial item of invest- 
ment for new dog recruits, McALIsTER pointed 
out that pure-bred dogs are more often sub- 
ject to nervousness and impatience. In other 
words, you can breed a dog to obtain almost 
any desired physical characteristic, “but you 
can’t breed a dog for brains.” There is prob- 
ably a moral here for the more extreme dis- 
ciples of eugenics, but maybe we had better 
leave the matter lay right there without further 
comment or argument. 


¥ 


Amene the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE Securities and Exchange Commission 
discusses the deductibility of income taxes in 
computing return for rate purposes, and the 
relation of this question to income statements 
and accounting. (See page 193.) 


THE general rule that costs and expenses, 
including interest, arising from the borrowing 
of capital are to be excluded from the com- 
putation of gross income for rate-making pur- 
poses is discussed by the Securities and Ex- 
change Commission. (See page 193.) 


THE effect of decisions of the Supreme 
Court of the United States, in cases under Fed- 
eral statutes accepting standards other than 
fair value for rate-making purposes, on a 
state law requiring the fair value basis, is ruled 
upon by the Pennsylvania Superior Court. 
(See page 226.) 


THE next number of this magazine will be 
out February 28th. 


An Coerre 
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materials accounting 


Remington Rand Punched-Card Accounting Methods 
maintain exceptionally efficient records of 
equipment and supplies movement. 


@ Utilizing the accuracy, speed and economy of auto- 
matic punched-card methods, the tremendous volume 


utility operation is completely controlled and account- 
ed for in every detail, providing periodic summaries 
and reports of operations by every category desired. 

Such control includes material accounting on Requi- 
sitions (job material orders), Intra-company or de- 
partmental Transfers (from one storeroom to another 
in a unit company), Inter-company Transfers (from 
one company to another in a multi-company opera- 
tion), Reclamations (return of materials) apd Retired 
Property (replaced field equipment). These are writ- 
ten against the following orders, as required: Job 
Orders (work under $500), Construction Orders (work 
over $500), Maintenance Orders (company equipment 
in the field), Shop Orders (work produced in shops), 
“X” Work Orders (Standard construction within the 


company), “Y” Work Orders (standard construction 
work for customers), “T” Work Orders (any tempo- 
rary connections), Engineering Orders (experimental 
work), and Account Orders (equipment replacement 
and retirement work). 

In addition to the control of materials, Remington 
Rand Punched-Card Accounting also offers public 
utilities top efficiency in Payroll preparation, Labor 
Distribution, Consumer Billing and Accounting, and 
many sther applications, furnishing analyses and re- 
ports to meet the requirements of both management 
and operational divisions. 

More complete information on the application of , 
punched cards to utility operation in its various phases 
may be obtained by writing to our nearest branch or 
to Remington Rand Inc., Tabulating Machines Divi- 
sion, Room 1787, 315 Fourth Avenue, New York 10, 
New York. 


Reminglon Rend 


PUNCHED-CARD ACCOUNTING 


*The HOLE 
.«« the Symbol 


MARK of a Method 
of Accuracy 
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In Feature Articles 


The nonprofit subterfuge for acquiring public 
utilities, 201. 

Power of beneficiary to accept trust even when 
disposed to do so, 202. 

Organization of nonprofit corporation, 203. 

True intention of “nonprofit” corporation, 206. 

Valid trust, 207. 

Operation for profit, 209. 

Tax exemption, 211. 
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ad 
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Natural gas rates reduced, 249. 
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5 
In the Latest Utility Rulings 


Municipal acquisition and operation of water 
utility approved, 257. 

New Mexico commission announces views on 
valuation for rate making, 258. 

Exemption from competitive bidding upheld 
over objections by city, 259. 

Diversion of current justified cutting off serv- 
ice, 259, 

Deferred maintenance charges disallowed and 
discount on bills ordered, 260. 

Franchise gives city no power to order rate 
reduction, 260. 

Radio station may cancel broadcasting con- 
tracts, 261. 

Miscellaneous rulings, 262. 











PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 193-256, from 61 PUR(NS) 
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with EGRY 


BUSIN 
SYSTEM 


This slogan has been identified with Egry’s efficient methods of record- 
ing initial records since 1893. The Egry Business Systems shown below 
have not only been responsible for greatly accelerating the making of 
handwritten and typed records, but also for the elimination of mistakes 
caused by carelessness and temptation. Many concerns in the utilities 
industry have found it profitable to use Egry Business Systems. Write 
for literature. Or a practical demonstration may be arranged in your 
own office at your convenience. It will cost you nothing to investigate. 


deral 





ater 


; on 


eld i] EGRY SPEED-FEED may be attached to any standard 
typewriter in one minute, without change in con- 
struction or operation, and with Egry Continuous 
Forms, peacesceny doubles the output of the 
operator since all her time becomes productive. 





S¥e 








and 


- EGRY ALLSET Forms are individually bound 
sets, interleaved with onetime carbons 
for immediate use for either typed or 


_ handwritten records. 








THE EGRY REGISTER COMPANY, DAYTON 2, OHIO, Dept. F-214 


EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada 


’ Egry maintains sales agencies in all principal cities 
PUES 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 





WILLIAM GREEN 
President, American Federation 
of Labor. 


WILLIAM A, PITTENGER 
U. S. Representative from Minne- 
Sota. 


R. J. THoMAs 
President, United Auto Workers. 


EpitoriAL STATEMENT 
The New York Times. 


L. R. CLAUSEN 
President, J. 1. Case Company. 


Joun C. Knox 
Federal District Court Judge. 


EpitoriAL STATEMENT 
The Hartford (Connecticut) 
Courant. 


JoserH P. KENNEDY 
Former Ambassador to Great 
Britain. 
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“There is no better market for American industry than 
the full pay envelope of the great masses of American 
workers.” 


aa 


“Unless somebody decides that the St. Lawrence sea- 
way and power project is to have the right of way, then 
it will still continue to be an Egyptian mummy.” 


> 


“Just as sure as the sun rises tomorrow, when more 
controls are put on labor, you can be sure it won't be 
long before more controls are put on management.” 


* 


“The center of the present economic confusion, in brief, 
is in Washington. It is there that the need lies first of all 
to ‘cut out all the foolishness’ and ‘go to work.’” 


¥ 


“The constitutional right to work has been largely re- 
moved or eliminated by labor unions with the support 
of labor boards or other representatives of the government 
itself.” 

* 

“If business and industry can be relieved of the constant 
threat of governmental competition, freed from the 
burdens of undue regulation, and assured of the fairness 
of the demands of union labor, the hum of factories and 
the whir of spindles again will be heard throughout the 
land.” 


* 


“If there is a suspicion that Federal flood control is 
intended only as a mask to cover the creation of another 
authority like TVA, the best way to avoid such action 
is by the creation of an active joint committee represent- 
ing the states concerned to participate with the Federal 
government in formulating plans.” 


a 


“If the state is to dominate the individual, thinking 
for him, sustaining him in slavish dependence, dictating 
his religious views, his political views, and even his 
culture and environment as the Nazi, Italian, and Russian 
totalitarian states have done, reducing men to mere ciphers 
and substituting state-disciplined loyalties for individual 
dignity, then the winning of the Second World War will 
have proved a hollow victory.” 


12 
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WHEREVER YOU GO, YOU SEE 
BURROUGHS MACHINES 


ellustrated is 


of The First — 


Burroughs ™ 
in oll lines of 





Oeveloping more efficient mechanized routines . . . providing 
more accounting information for management . . . saving time 
and reducing costs—these are matters on which Burroughs 
systems and installation men specialize in serving all lines of 
business. Working daily on the business machine problems 
of hundreds of organizations, they have the wide 
experience which—with the pooled experience 
and knowledge of many Burroughs specialists— 
IN MACHINES enables them to analyze problems, develop efficient 
IN COUNSEL procedures . . . and follow-through to insure maximum 
IN SERVICE benefits. This superior counsel is another reason why 
you see Burroughs machines wherever you go. 


BURROUGHS ADDING MACHINE COMPANY ¢ DETROIT 32, MICHIGAN 


ABURING, ACCOUNTING ARD STATISTICAL MACHINES © NATIONWIDE MAINTENANCE SERVICE « BUSINESS MACHINE SUPPLIES 
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14 REMARKABLE REMARKS—( Continued ) 


ELtwoop J. TURNER 
Chairman, water resources commit- 
tee, Council of State Governments. 


EpiroriAL STATEMENT 
Vonthly letter of the National City 
Bank of New York. 


Witutram H. Davis 
Former chairman, War Labor 


Board. 


Eric A. JOHNSTON 
President, United States Chamber 
of Commerce. 


Haroip L. IcKEs 
Secretary of the Interior. 


CARTER MANASCO 
U. S. Representative from 
Alabama. 


HENRY WALLACE 
Secretary of Commerce. 


Frep M. VINSON 
Secretary of the Treasury. 
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“Until the cloud on the right of Congress to create 
TVA’s is permanently lifted, there should be no further 
effort to force a TVA upon a region which does not want 
it, or to smother the country with them. That is not 
democracy.” 


oa 


“The whole economic situation would benefit if the 
unions, moving more slowly, allowed the necessary time 
for the facts to appear and meanwhile devoted their in- 
fluence and effort to hasten reconversion and expand pro- 
duction.” 


> 


“We have to face the fact that if you fail to achieve 
and stabilize the high level of production, if you choose 
periods of boom and bust—if, in other words, you fail to 
stabilize prosperity—mankind is on the road to destruc- 
tion.” 


aa 


“We can’t bring about industrial peace in a tangle of 
tight nerves and tough talk. This is a time for fair play 
and common sense. It is a time to exercise moderation and 
restraint; to show a willingness to hear the other fellow’s 
point of view.” 


* 


“I would consider it unwise and unfortunate for govern- 
ment to interpose itself in any phase of the oil business 
which can be handled by the petroleum industry efficiently 
and economically and with the satisfaction that a fair 
profit brings.” 

> 


“A [full employment] bill of this type in all probability 
would change our system of government for years and 
years to come. It would remove any necessity for the 
Congress of the United States. I think that is the in- 
tention of some of the people who are back of this bill.” 


> 


“Government has got to make it possible for this condi- 
tion of full production and full employment to be at- 
tained. Government has to create the kind of climate in 
which private enterprise can function at top speed in this 
free country. There is now before Congress a bill which, 
to my mind, constitutes a necessary first step—the Full 
Employment Bill.” 


> 


“These three simple objectives—high income, full em- 
ployment, and abundant goods and services — require 
vigilance and action on many fronts. Industry must op- 
erate in an atmosphere that encourages expansion and 
development. We must have a tax policy, a loan policy, 
and an antimonopoly policy that encourage expansion 
and development. The workers of this country must have 
not only high wages but also economic security.” 
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The design, manufacture and application of 
Switching Equipment has been the business of R&IE HORN GAP SWIT 
for over thirty years. As you seek Quality and Service, 
remember that R&IE built most of the earliest air 
switches in existence. 

Since then R&IE has contributed many of the INTERRUPTER SWIT 
outstanding switchgear features which are adopted 
standards today. 

R&IE will continue to specialize in the making 
of this equipment long after the present war-time 
emergency. 
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ILWAY amp INDUSTRIAL ENGINEERING CO., Greenssune, Pa. 
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@ The Detroit Edison Company has been operating 
3 C-E Steam Generating Units at Marysville Power 
Station, Marysville, Michigan since 1943. Each unit 
is designed for a pressure of 975 psi, a total steam 
temperature of 910 F and a maximum continuous 
capacity of 440,000 Ib of steam per hr. 

A fourth unit — a duplicate of those in service — 


has recently been ordered. 
A928 A 


COMBUSTION ENGINEERING 


200 MADISON AVENUE e NEW YORK 16, N. Y. 


C-£ Products include all types of Boilers, Furnaces, Pulverized Fuel Systems and Stokers; also Superheaters, Economizers and Air Heaters 
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A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
A SHORT CUT United States Circuit Courts SIMPLE 
of Appeals ALPHABETICAL 
United States District Courts CLASSIFICATION 
State Courts OF SUBJECTS 
Federal Regulatory 
AN EXHAUSTIVE Commissions A GREAT REVIEW 
SURVEY OF State Regulatory Commissions 
‘| Insular and Territorial Regu- 
latory Commissions 


COVERING 
FIFTY YEARS 


THE LAW A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 
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ON THE JOB QUICK 


INTERNATIONAL TRUCKS get on the job 
quick when public utility repairs and re- 
placements are to be made. And an Inter- 
national of the right size and carrying 
capacity is available for every utility job. 
Here’s why: 

The International Truck Line is a com- 
plete line, providing trucks of all sizes, 
from agile half-ton pick-up trucks to giant 
6-wheelers. 

And Internationals are trucks all the way 
through. In no single way are they passen- 
ger car adaptations. They are designed as 
trucks, engineered as trucks, and built as 
trucks to furnish truck service. 


This all-truck construction is one reason 
for International’s unmatched record —a 
record of more heavy-duty Internationals 
purchased for civilian use in the last 14 
years than any other make. 


Another reason for International’s pre- 
dominance is International Truck Service 
—furnished by a network of International 
Truck Dealers and a system of Interna- 
tional Truck Branches that form the na- 
tion’s largest company-owned truck-service 
organization. 

Ps] 
INTERNATIONAL HARVESTER COMPANY | 


180 North Michigan Ave. Chicago 1, Illinois 





Listen to ‘Harvest? of Stars” every Sunday! NBC Networi a /\ 
See your Newspaper for Station and Time. INTERNATIONA! 


INTERNATIONAL Jrucks 
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THE A&C 
of DOOR 
EFFICIENCY 





—The sturdy Kinnear Motor Op- 
erator goes into action instantly 
at the touch of a control button— 
operating the door with smooth speed 
and efficiency. Specially designed for 
lasting, trouble-free operation. 
B—Rugged efficiency is also fea- 
tured in the sturdy, all-steel, in- 
terlocking-slat construction of Kinnear 
Rolling Doors. Doors coil into small space 
above the lintel, permit full use of floor, 
wall and ceiling space, remain out of the 
way and safe from damage when open. 
C—Remote Control adds still further con- 
venience and economy by permitting 
more strategic placing of,control buttons, 
or centralized control statfons. It also cuts 
heating and air-conditioning costs by en- 
couraging prompt door closure. 
Write today for complete information on Kinnear Motor Operated Rolling Doors. 


The KINNEAR Manufacturing Company a n'Prina 


Factories: 2060-80 Fields b Gvenme, Columbus 16, Ohio; 
1742 Yosemite Ave., Francisco 24, California 


KINNEAR 


DLLINIG DOORS | 
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Pennsylvania Electric Association, Electrical Equipment Committee, begins meeting, 
Pittsburgh, Pa., 1946. 





National Rural Electric Coéperative Association will hold annual meeting, Buf- 
falo, N. Y., Mar. 4-6, 1946. ey) 





American Water W -—. ” amumn ret ct Minnesota Section, will hold meeting, Minneapolis, 
Minn., Mar. 14, 15, 





{ Southern Gas Association will hold annual meeting, Galveston, Tex., Mar. 21, 22, 1946. 





{ EEI, Transmission and Distribution Committee, starts meeting, Cincinnati, Ohio, 1946. 
AGA, Technical Conference on Domestic Gas Research, begins, Cleveland, Ohio, 1946. 





{ Federal Power Commission resumes natural gas investigation hearings, Chicago, IIl., 
1946. 





Edison Electric Institute, Electrical Committee, starts meeting, Cincinnati, Ohio, 1946. 
. 





American Water Works Association, New Jersey Section, winter meeting begins, New 
Brunswick, N. 1946. 





| New England Gas Association will hold annual business conference, Boston, Mass., Mar. 
21, 22, 1946. 





Edison Electric Institute, Commercial Section, will convene, Chicago, Ill., Mar. ‘ey 
26-28, 1946 





{ American Gas Association, Conference on Industrial and Commercial Gas, will convene, 
Toledo, Ohio, Mar. 28, 29, 1946. 





Exposition of Chemical Industries opens, New York, N. Y., 1946. 





Midwest Power Conference will be held, Chicago, Ill., Apr. 3-5, 1946. 





Kentucky Independent Telephone Association will hold session, Apr. 4, 5, 1946. 




















Authenticated News 


Pipe-line Protection 


The above photograph shows the method by which protective covering was applied to the 
1,265-mule natural gas pipe line from Texas to West Virginia. The covering, neces- 
sary to protect the pipe against corrosion, was applied before burying the sec- 
tions of pipe in the trench dug along the side of the road. 
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The Nonprofit Subterfuge for 
Acquiring Public Utilities 


Part II. Legal existence of nonprofit corporations 


Consideration of the question whether so-called nonprofit cor- 

porations, organized for the purpose of taking over utility 

properties, have any legal existence at all, as well as the collateral 

question whether a declared trust under such circumstances has 
any legal existence. 


By DANA B. VAN DUSEN 


GENERAL COUNSEL, METROPOLITAN UTILITIES DISTRICT OF OMAHA; 
MEMBER, NATIONAL INSTITUTE OF MUNICIPAL LAW OFFICERS 


\ \ J © have seen that there is con- 
siderable question about the 
legality of a nonprofit corpo- 

ration, when viewed as a so-called “‘in- 
strumentality of a state” in acquiring 
utility properties for eventual public 
ownership. This, despite the ostensible 
nonprofit character of the corporation, 
the apparent public benefit, and assum- 
ing the nobility of intent on the part of 
the incorporators. There remains for 
further examination, however, the 
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question of whether the nonprofit cor- 
poration, used for such a purpose, has 
any real legal existence at all. There is 
also the collateral question of whether 
a declared trust under such circum- 
stances has any legal existence. These 
questions are by nature interwoven 
with the question of whether a polit- 
ical subdivision can legally acquire util- 
ity property through such a short cut, 
so that separate discussion is some- 
what difficult. 
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Perhaps it would be easiest to start 
with a little examination of the nature 
of the alleged trust under which the 
nonprofit corporation purports to ac- 
quire utility properties for the use of, 
or eventual ownership by, the public. 
Let us begin with a bare recapitulation 
of certain fundamental qualifications 
of a trust which are so elementary and 
so well settled that we can assume them 
as valid without further citation of au- 
thority: 

1. It (a trust) can be created only 
by the present owners of property or 
right of value. 

2. Such property must be described 
adequately and subject to control of 
the disposer. 

3. The property or its benefits must 
be made subject to possession by the 
beneficiary. 

4. Conditions of the trust admin- 
istration must be established with cer- 
tainty. 

5. A trust cannot be forced upon a 
beneficiary. 

6. A trust must be capable of en- 
forcement by the courts. 

Are these requirements met by this 
more or less ingenious device of the 
nonprofit corporation? 


W: may note in passing that while 
the acceptance of a_ beneficial 


trust is usually presumed, such pre- 
sumption may be overcome by some 
act or evidence of rejection by the bene- 
ficiary. Again, such presumption does 
not exist when the trust is obviously 
contrary to the interests of the bene- 
ficiary. Nor does it exist where the 
trust is a complicated one involving 
many conditions and limitations, where 
it is unusual and peculiar, or when it 
requires the beneficiary to assume fi- 
nancial and other burdens. 

For one example, suppose I am the 
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owner of an insolvent property (a pub- 
lic utility, if you prefer to be specific). 
I declare a trust of that property in 
your favor on condition that you will 
continue to operate it and will finance 
and pay off its obligations, etc., etc. Do 
you think a legal trust could be pre- 
sumed, or if presumed, could stand in 
the face of your actual or implied re- 
jection of it? Of course not. 

Suppose, for a further example, that 
I am the owner of all the common stock 
of a profitable public utility. I declare 
a trust of that stock in your favor on 
condition that you acquire and pay for 
all of the balance of the ownership in 
that property. Suppose that, in acquir- 
ing the balance of the property (which 
may be worth many times the value 
of common stock), you would have to 
assume numerous contracts which I 
have made. These contracts may con- 
trol the operation of the property for 
many years. Do you believe that I could 
induce the courts to sustain this “trust” 
in the absence of your clearly expressed 
acceptance? Let us not forget that the 
profitable utility of today (such as a 
railroad) may become the insolvent 
corporation of tomorrow. 


S° much for rejection, direct or im- 
plied. Let us next consider the pow- 
er of the beneficiary to accept the trust 
even when he is disposed to do so. 
There may be many legal disabilities 
of individuals or corporations, arising 
from many different circumstances. 
(Insanity or infancy, for instance, 
would make it impossible for a bene- 
ficiary to accept.) But how about a 
municipality as beneficiary? It is gen- 
erally true that a municipal corporation 
can accept gifts and trust benefits. But 
obviously it does not have the same 
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latitude as a private corporation, even 
though the latter is subject to its cor- 
porate charter provisions. Municipal 
corporation charters are more exacting. 

As a means of acquiring public 
property, there is no magic in a trust. 
One must not be misled by the thought 
that a trust is nothing more than a 
gift. If the charter of a municipality 
provides specific procedure for the ac- 
quisition of a public utility, limiting it, 
we will say, to the condemnation 
method, specifying in detail the method 
of financing, and requiring, at some 
stage of the proceedings, a vote of the 
people, it seems pretty clear that that 
municipality could never acquire such 
a utility in violation of all of those pro- 
visions. That the property was coming 
to the city through the medium of a 
trust would make no difference. 

Municipal utilities often have proved 
liabilities, not assets. Funds derived 
from taxation often have been required 
to operate or even complete paying for 
them. Repeatedly they have been sold 
at a loss by the public. But the non- 
profit corporation as a medium of pub- 
lic acquisition of utilities presents a 
situation in which the alleged trust has 
many more objectionable provisions. 
The property is far from being paid 
for, and is subject to encumbrances of 
many different kinds. 


N°’ let us attempt to formulate an- 
other simple hypothetical case. 
Let us suppose a group of citizens and 
a holding company get together and 
agree upon all of the terms and condi- 
tions upon which the holding company 
is willing to divest itself of the owner- 
ship of the common stock of a local 
utility. These terms and conditions 
show that the common stock will have 
to be paid for out of the earnings of 
the utility operating at its regulated 
reasonable rates, and requiring many 
years in the process of full payment. 
The agreement involves fixing the val- 
uation of the entire property and the 
terms and conditions under which the 
entire property shall be paid for. This 
includes operating contracts with other 
utilities and with suppliers, etc., which 
control or affect the operations. Let us 
assume that the contract also directly 
or indirectly controls rates, by reason 
of the obligations assumed as to fi- 
nancing and operation. 

Next, suppose that, pursuant to this 
agreement, these citizens organize a 
business corporation under general cor- 
poration laws, procure a loan sufficient 
to pay for the common stock, pledge it 
as security for the loan, acquire the 
common stock, execute all the contracts 
necessary to carry out the agreement in 
utmost detail, elect themselves or other 


e 


sets. Funds derived from taxation often have been required 


G “MUNICIPAL utilities often have proved liabilities, not as- 


to operate or even complete paying for them. Repeatedly 
they have been sold at a loss by the public. But the nonprofit 
corporation as a medium of public acquisition of utilities pre- 
sents a situation in which the alleged trust has many more 
objectionable provisions. The property is far from being 
paid for, and is subject to encumbrances of many different 
kinds.” 
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citizens as the officers and board of di- 
rectors of the utility. Then they amend 
their articles of incorporation to state 
that they will operate not for pecuniary 
profit (other than paying themselves 
for their services such sums as they 
may find appropriate), and declare 
their intention to turn over the prop- 
erty. The property will be turned over 
(subject to all these contract obliga- 
tions) either to a specific city or to 
some public agency, or public body or 
political subdivision. 


B* the terms and conditions of this 
“trust” the public agency is re- 
quired to acquire the entire property 
within a short period. During this pe- 
riod it is assumed that profits of the 
utility will be sufficient only to pay off 
a part of the cost of the common stock, 
but provide nothing for the purchase 
of additional ownership. To take care 
of that, the municipality will be obli- 
gated to issue bonds or to assume ob- 
ligations, without a vote of its citizens. 
Through officers and directors selected 
by the city council, the city will operate 
the property as owner of the common 
stock until such time as it can ar- 
range and can finance the purchase of 
the remaining value. This is the end 
of our rather long hypothesis. All right, 
the key question is: Has a valid trust 
been created? 

We can assume, for argument, that 
the so-called nonprofit corporation is 
legal, and that it has the power to create 
a trust. But what does it own? It owns 
the common stock of a utility company. 
That is, it possesses the legal title, but 
almost no equity, because the stock has 
not been paid for. 

It has attempted to create a trust 
not only as to this common stock (sub- 
FEB, 14, 1946 


ject to conditions as to when and how 
it shall be paid for), but also as to the 
entire property (worth many times the 
common stock). Is this such ownership 
as will permit the creation of a trust? 
The question seems to answer itself. 
No. 

Check back against our standards of 
a valid trust, listed earlier. There is no 
present and unequivocal disposition of 
property. Possibility of performance is 
dependent upon future and uncertain 
contingencies. There is no substantial 
equitable title to separate from the legal 
title. The unlimited discretion of the 
trustee is inconsistent with a trust. The 
beneficial interest is not only suspended 
but based on mere expectation. 


: by us continue our check. Is the bene- 
ficiary of the trust sufficiently 
identified to permit of the creation of a 
trust? No, it is vaguely described as 
“any public agency, any public body, or 
any political subdivision.” Who or 
what party then can step forward and 
prove, under such a setup, that it alone 
is the beneficiary of this trust? Again, 
until the political subdivision accepts 
the trust, no equitable title can vest in 
it. Obviously, then the corporation 
making the trust retains the power to 
decide at any future time precisely who 
the beneficiary of the trust will be. 
Let us also ask, has the title to any 
property been bound to the alleged 
trust? No. The corporation has not 
parted with any property. It still re- 
tains entire control over it. Since no 
certain person can accept it, the corpo- 
ration can modify or rescind its decla- 
ration of trust. At most, the trust would 
be “executory” in its nature. Even an 
agreement to create a trust is not en- 
forceable if it lacks “consideration” — 


204 





NONPROFIT SUBTERFUGE FOR ACQUIRING PUBLIC UTILITIES 





True Intention of “Nonprofit” Corporation 


ccy 7 wat is the true intention of the ‘nonprofit’ corporation? A cor- 
poration, being a fictitious person, can have no intention of its 
own. It can only develop the purpose of the members—the incorporators 


—or those behind them. . 


. . Private individuals who have no financial 


resources whatever to put into the venture can hardly be anything but 
agents for others. The corporation which they create must, therefore, be 
the agency of others.” 





something of value given in exchange 
—to support it. 

Even if the beneficiary were spe- 
cific, it would be necessary to deter- 
mine whether or not that beneficiary is 
legally competent to accept the trust. 
Acceptance could not be presumed, in- 
cidentally, on the part of a subdivision 
of the state. This city or other bene- 
ficiary would have to make clear its 
acceptance. If the terms and conditions 
of the trust involve an evasion of a 
city’s charter, there could not possibly 
be a legally binding acceptance even if 
the city tried to accept. Further, public 
officers representing the subdivision 
would be required by law to exercise 
their own free discretion in determin- 
ing whether the trust with all of its 
conditions would be desirable and bene- 
ficial to the subdivision they represent. 
We may conclude that the city or other 
subdivision does not have the power to 
accept the trust and that such accep- 
tance cannot be presumed. 
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N= there is the broader question 
as to whether or not such a trust is 
void as being contrary to public policy. 
This is the final and insurmountable 
obstacle. A trust, like a contract, 
must not cause an injury to the public, 
must not interfere with legislative ac- 
tion, or influence administrative action, 
or cause illegal delegation of the power 
of public officers, and must not interfere 
with elections. A trust created for the 
purpose of influencing the discretion 
vested in public officers (as to the man- 
ner in which they shall perform public 
duties), even though the result turns 
out to be a financial or other benefit to 
the public, is void as against public pol- 


icy. Obviously, it is important to keep 


in mind that this is a fundamental 
point. It drives a sword through the 
very heart of the nonprofit utility cor- 
poration. 

You can have an endless variety of 
real or pretended situations surround- 
ing the nonprofit corporation. They all 
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amount to this: Private persons, in- 
stead of public officers, under the cloak 
of a pretended trust, predetermine all of 
the conditions, the prices, the commis- 
sions, the financing, the operating con- 
ditions. In the final analysis, the public 
must accept the judgment of self-ap- 
pointed Messiahs. These Messiahs may 
be righteous, practical, and devoted to 
the public welfare; but any way you 
look at it, their nonprofit corporation 
setup is merely an illegal substitute for 
duly constituted public authorities. 

Whatever their motives, their origin, 
or their program, they seek to act in the 
place of properly elected public officers, 
sworn to and accountable for their pub- 
lic duties. These Messiahs, in their cor- 
porate form, might be described as a 
new “third estate,’ or go-betweens, 
whose success is dependent upon pleas- 
ing both sides— the public buyer and 
the private seller—a sort of common- 
law wife, attached at the same time to 
two loving spouses and attempting 
hopelessly to be completely faithful at 
all times to both. 


HAT is the true intention of the 

“nonprofit” corporation? A cor- 
poration, being a fictitious person, can 
have no intention of its own. It can only 
develop the purpose of the members— 
the incorporators—or those behind 
them. In order to understand the pur- 
pose of the members, we must examine 
into the surrounding circumstances. 
Private individuals who have no finan- 
cial resources whatever to put into the 
venture can hardly be anything but 
agents for others. The corporation 
which they create must, therefore, be 
the agency of others. Those “others” 
are, of course, the holding company, 
and the public power district or public 
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committee which agreed upon and pro- 
vided for the creation of the corpora- 
tion. Their intention and purpose are 
the intention and purpose of that cor- 
poration. 

Coming back now to the function 
and duty of the municipal officer, it is 
important to keep in mind that his so- 
called “discretion” is a legal, not a fac- 
tual concept. In other words, it does 
not mean that the duly elected legal of- 
ficer is necessarily a man of good judg- 
ment or superior ability. As a matter 
of fact, he may often have very poor 
judgment and ability. But it does mean 
that, under our system of government, 
he is the party legally responsible for 
making decisions. Public policy re- 
quires that somebody bear that legal re- 
sponsibility, and the people have elected 
him, whether the choice was fortunate 
or otherwise. It follows from this that 
this responsibility or “discretion” can- 
not be abridged, or delegated, or en- 
croached upon by self-appointed, non- 
elected, and, however well-meaning, 
citizens who want to tell him what to 
do. He legally cannot be placed in or 
cornered into a position where he has 
to “take it or leave it”—-especially with 
respect to such an important matter as 
acquiring a utility property for the city. 
His discretion must not only remain 
free, but must extend to all the elements 
and details of such a deal. Any con- 
tracts or arrangement which would re- 
strict his discretion to the mere oppor- 
tunity to say yes or no, therefore, are 
violation of such public policy and ac- 
cordingly invalid. 


por situation is not altered by the 
coincidental fact that one or more 


individuals controlling the nonprofit 
corporation happen to be, at the same 
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time, themselves legal officers. If any- 
thing, it would be even more offensive 
to public policy, because it would 
amount to a public official seeking to 
avoid statutory responsibility or re- 
strictions on his public acts by acting in 
the capacity of a private citizen not 
subject to such statutory obligations. It 
is well settled that public officers can 
neither avoid their obligations (by 
subterfuge or otherwise) nor delegate 
their powers to others. 

In the situation before us, we could 
even have an attempt at a double dele- 
gation of power. The public officers, 
hedged about by contracts and commit- 
ments made in advance by the nonprofit 
corporation, would have delegated it to 
the members of the nonprofit corpora- 
tion. 

The latter in turn would have dele- 
gated their powers to officers and di- 
rectors of a private utility corporation 
desiring to sell its common stock. And 
these latter, under the law, owe their 
allegiance to all classes of security hold- 
ers of the utility corporation and per- 
haps to its customers. This appraisal of 
double delegation of power (to conflict- 
ing interests) assumes that we respect 
the formal independence of the two 
corporate entities. But if, on the other 
hand, we drop the corporate veil (or 
“disregard the corporate fiction,” as 
the lawyers say) we find, in actual as- 


sociation, public officers sharing their 
duties and powers with private citizens, 
some members of the nonprofit corpo- 
ration, and some officers of a utility 
corporation. Certainly no valid trust 
would be declared in favor of both the 
public and the private company. Yet, 
to favor one would violate some alle- 
giance to the other. Would any court 
tolerate such a potpourri of conflicting 
interest as the effective vehicle of a 
interest as being the effective vehicle of 
a trust? 


| orang the absurdity of the situa- 
tion would be more apparent if we 
were dealing with a simpler transaction 
than acquiring a utility with its com- 
plicated security interests. If a public- 
spirited group of private-citizens went 
out and made the down payment on a 
piece of expensive fire-fighting equip- 
ment for the city, we would have a 
little clearer example. We know very 
well what would happen when such a 
group declared that it was holding the 
equipment in trust, to be turned over to 
the city, if, as, and when the city ac- 
cepted and performed all the various 
terms (including payments on the bal- 
ance due over a number of years) of 
the conditional sales contract made for 
it, in advance, by our group of public 
citizens. This would be merely a pre- 
tended offer to create a trust if the 
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ficial to the public is... avery controversial subject. In this 


q “WHETHER public ownership of utilities, generally, is bene- 


country, we have, on the whole, been following the demo- 


cratic course of letting local communities decide this issue 
for themselves. And it is when we thus move from the ab- 
stract theory to the concrete proposition of acquiring a par- 
ticular utility property that claims and counterclaims are 
brought more sharply into focus.” 
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beneficiary will pay for it. No court 
would hold that the city could accept or 
be bound by such an arrangement, even 
if its officers were willing to do so. It 
makes no difference that our group of 
citizens was only trying to secure ade- 
quate fire protection for the city, or that 
the same was actually needed. Well, 
these same principles apply whether we 
deal with electric, water, or gas proper- 
ties, transport, communications, parks, 
buildings, ports, docks, or whatnot. 
The case of the nonprofit corpora- 
tion becomes worse if its deliberate pur- 
pose or necessary effect is to evade law- 
ful restrictions upon the power of the 
city. Obviously, if a city could not law- 
fully do certain things, it could not law- 
fully create an agent (in the form of a 
nonprofit corporation) to do them for 
it. Nor could it accept the results if 
they were accomplished by a volunteer 


organization (which it did not create). 


N other words, if it could be shown 

that the purpose of the transaction 
was to avoid a statute barring direct ac- 
quisition, or restricting the issuance or 
sale of bonds or other financial arrange- 
ments by the municipality, or to evade 
taxes or debt limitation, or to interfere 
with the city’s power of eminent do- 
main, and so forth, then the corpora- 
tion’s basic legal existence would be 
open to question. Upon such a showing, 
the courts ordinarily would enjoin the 
corporation from further operations, 
generally, and appoint a receiver to ad- 
minister its affairs with the object of 
dissolution. Under some circumstances, 
a “constructive trust” might be de- 
clared in favor of the public, if the 
beneficiary could be sufficiently identi- 
fied ; but, in any event, the members of 
this corporation would have to give an 
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account of themselves and the details 
of their arrangements. 

Whether public ownership of utili- 
ties, generally, is beneficial to the public 
is, of course, a very controversial sub- 
ject. In this country, we have, on the 
whole, been following the democratic 
course of letting local communities de- 
cide this issue for themselves. And it 
is when we thus move from the ab- 
stract theory to the concrete proposi- 
tion of acquiring a particular utility 
property, that claims and counter- 
claims are brought more sharply into 
focus. Let us consider this issue, there- 
fore, not on the merits of whether pub- 
lic ownership is desirable (a question 
outside the scope of our discussion), 
but from the specific approach of 
whether acquisition of utility property 
may well have other legal consequences 
which might invalidate our nonprofit 
corporation plan for municipal acqui- 
sition. 


HE claim, for instance, that such 

property pays for itself, without 
the use or involvement of public credit, 
is unsound. No utility property can be 
acquired without the city assuming 
some liability or risk. This risk con- 
tinues throughout the period of opera- 
tion, even after the property has been 
acquired. 

Another important point, injected by 
the public ownership angle, is whether 
the operation of a utility business can 
ever be considered, by its very nature, 
a nonprofit enterprise. If the nature of 
the business is repugnant to the claim 
of nonprofitable enterprise, then our so- 
called nonprofit corporation is in reality 
operating for a pecuniary profit. And, 
if this is true, its incorporation is il- 
legal and it can have only a “de facto 
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Operation for Profit 


¢¢ ANy ordinary private business corporation can give part or all of its 

earnings to the public, to charity, or to further noble enterprise. 

But it must operate at a profit in order to have anything to turn over. 

So when our nonprofit corporation confesses it is operating so as to apply 

current earnings of a utility system to the purchase price of that system, 
the profit motive and profit dollar stick out like sore thumbs.” 





existence,’ subject to legal attack and 
dissolution, as already described. 

It is my opinion that any corporation 
which has for its objective the purchase 
of a public utility, to be paid for out of 
the proceeds of its operation, cannot be 
a truly nonprofit corporation. This, re- 
gardless of the trust it purports to 
create in favor of the public, including 
the turning over of all earnings. An op- 
erating profit is a profit no less, because 
it is turned over to someone else. 

If the municipality itself bought and 
operated a utility under such condi- 
tions, it would be obviously operating 
for profit. Even if it operated at cost, 
the venture would be for the pecuniary 
benefit of its citizens. Why, then, is the 
nature of the business any different 
simply because it is conducted by a cor- 
poration which professes to be a non- 
profit organization? Merely operating 
for enough profit to pay for the balance 
of a purchase price is certainly enough 
to stamp the venture as profitable. 
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| esapapemar ei just how far does 
this profession of “nonprofit” 
status go in establishing the real char- 
acter of the operation? Let us look be- 
yond the high-sounding phrases about 
everybody concerned being devoted 
solely to public welfare. The nonprofit 
corporation says, in effect, “Our objec- 
tive is to make profits for the city in 
which we live.” Is this not, in itself, an 
admission that the operation is intrinsi- 
cally a venture for profit ? Any ordinary 
private business corporation can give 
part or all of its earnings to the public, 
to charity, or to further noble enter- 
prise. But it must operate at a profit in 
order to have anything to turn over. So 
when our nonprofit corporation con- 
fesses it is operating so as to apply cur- 
rent earnings of a utility system to the 
purchase price of that system, the profit 
motive and profit dollar stick out like 
sore thumbs. 

A nonprofit status for a corporation 
(in the legal sense) must never be con- 
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fused with mere failure of a corpora- 
tion to make profits. Many a strug- 
gling business corporation goes year 
after year without actually making 
profits through no fault of its own and 
in spite of its best efforts. This, of 
course, does not give it any of the ad- 
vantages of a nonprofit corporation un- 
der the law. The reason is, obviously, 
because the business corporation is 
striving to make profits—would make 
them if it could. It is this organization 
and purpose, and incentive to make 
profits which are controlling — not 
whether profits are actually made. 


A so, conversely, no corporation 
may lawfully conceal the intent of 
ultimate profit and obtain the advan- 
tages of a nonprofit status during the 
promotional years, when profits would 
not be likely to occur anyhow. Other- 
wise, you and I could start a new busi- 
ness—any kind of business—and say, 
“let us be a nonprofit corporation until 
our earnings pay for our factory, ex- 
pand it, and accumulate surplus.” Then, 
we might agree to change over to a 
business corporation by merely amend- 
ing our charter, or transferring the 
business to a new corporation, and 
thereafter start cutting up the melon. 
Needless to say, the courts and the tax 
collector would step in fast if any such 
obvious masquerade were attempted. 
Let us proceed now to some case law 
to illustrate the general principles we 
have been discussing. The Chicago 
Street Railway Case has already been 
mentioned.’ There the courts held that 
the “Street Railway Association,” de- 
spite the attempt to declare a public 
trust, could not be regarded as a non- 


1 People ex rel. Bonney v. Rose (1900) 188 
ll 268. 
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profit corporation. As in more modern 
situations, it was found there that pe- 
cuniary profit was to accrue out of the 
property which the corporation at- 
tempted to hold in trust for the public. 

In a Delaware case,® the court held 
a mere declaration in a certificate of 
incorporation was not enough to stamp 
upon it a nonprofit character, and that 
it could not have such status where the 
operating scheme allowed profits to 
accrue to the corporation, although not 
in the form of dividends to members. 
Likewise, a Colorado case,* after citing 
the Chicago Street Railway Case, held 
that “a corporation which was but one 
incident in furthering the business ob- 
jective of the incorporators may not 
organize and operate under the non- 
profit act.” Also of interest is an Ohio 
case* where the court voided the char- 
ter of a corporation organized for 
the purpose of assisting its mem- 
bers to buy real estate on long-term 
easy payments, without ostensible profit 
to itself, but with the objective of aid- 
ing the “working classes.” 


IX a New York case® an allegedly 
nonprofit educational corporation 
was held to have a profit status where 
its investment in a school could be re- 
turned to its members upon ultimate 
dissolution of the corporation. In an- 
other New York school case® the mere 
assumption of debt obligation of an in- 
solvent corporation for profit by the 
avowed nonprofit corporation was held 
2 Read v. Tidewater Coal Exchange (1922) 
13 Del Ch 195. 
8 International Service Union Co. v. People 
ex rel. Wettengel (1937) 101 Colo 1. 
#State v. Home Co-op. Union (1900) 63 
Ohio St 547. 
5 People ex rel. Rye Country Day School v. 
Schmidt (1935) 266 NY 196. 
®Lawrence-Smith School v. New York 
(1938) 166 Misc 856. 
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to forfeit the tax exemption of the 
latter. 

Closer to the utility field is another 
Ohio case” which held that the nature 
of a telephone business serving the pub- 
lic voided the pretense of a “mutual” 
telephone company to a nonprofit 
status, even though it claimed to op- 
erate without profit and serve only its 
members. Still closer to our own utility 
situation was a Kentucky case® involv- 
ing steam railway operations in that 
state by the city of Cincinnati. Point- 
ing out that the city as owner and op- 
erator of the railway furnished usual 
transportation service at usual charges, 
the court held that it could not be con- 
sidered as entitled to a Kentucky tax 
exemption for corporations not or- 
ganized or conducted for pecuniary 
profit. In much the same way, the su- 
preme court of Ohio recently held that 
the municipally owned street railways 
of Cleveland are not tax exempt be- 
cause operated for profit, even though 
all “profit” is being applied against the 
purchase price. 

In a Washington state case® the court 
rejected the claim to a nonprofit status 
of a corporation set up to contract for 
doctors and hospital services for the 
employees of the incorporators. Signifi- 


7 Celina & M. County Teleph. Co. v. Union- 
anor Mut. Teleph. Co. (1921) 102 Ohio St 


8 Cincinnati v. Commonwealth ex rel. Reeves 
(1942) 292 Ky 597. 
State ex rel. Troy v. Lumbermen’s Clinic 
(1936) 186 Wash 384, 394. 


cantly, the court pointed out that a 
“profit does not necessarily mean a di- 
rect return... A saving of expense 
which would otherwise necessarily be 
incurred is also a profit . . .” This same 
idea is expressed in a Pennsylvania 
case’ where the corporation seeking 
merely to provide mutual exchange of 
shop management information between 
Chevrolet dealers in Pittsburgh was 
denied a charter as a nonprofit corpo- 
ration. 


N another school case from Florida," 

the mere charging of tuition fees 
for services rendered and the produc- 
tion of a livelihood for teachers and 
school officials was held to stamp the 
venture as an organization for profit 
not entitled to tax exemption. More 
recently we have a Federal case” in 
which tax exemption was denied to the 
National Board of Fire Underwriters, 
although it claimed to be a nonprofit 
corporation which had never declared 
a dividend and whose purpose was 
simply to carry on research work as to 
insurance risks for the mutual benefit 
of the insurance company members. 
The court observed that “the primary 
concern of the petitioner was that of 
its membership, made up almost en- 


10 Re Pittsburgh Chevrolet Dealers’ Applica- 
tion for Charter (1929) 296 Pa 431. 

11 Miami Beach College Corp. v. Tomlinson 
(1940) 143 Fla 57. 

12 Underwriters’ 
sioner of Internal Revenue (1943) 135 F2d 
371, 373. 


Laboratories v. Commis- 


e 


“A NONPROFIT status for a corporation (in the legal sense) 
must never be confused with mere failure of a corporation to 
make profits. Many a struggling business corporation goes 

* year after year without actually making profits through no 
fault of its own and in spite of its best efforts.” 
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tirely of insurance companies . . . This 
does not sound like charity to us. If it 
is charity, it began at home. It was not 
the public interest that prompted the 
establishment of the petitioner.” 

Most interesting was a Delaware 
case™ involving an ingenious effort to 
obtain the advantages of a nonprofit 
corporation by a social organization 
known as the Decimo Club. To be- 
come a member of this club, an appli- 
cant also had to become a member of a 
corporation called the “Decimo Trust 
of America,” which issued a certificate 
of beneficial membership in the assets 
and income of the trust. The court con- 
sidered of very great importance a pro- 
vision that upon the dissolution of the 
Decimo Trust all assets became prop- 
erty of the Decimo Club—not its indi- 
vidual members. The court pointed out 
that the situation, therefore, was simply 
one where money would be collected 
from club members to be invested for 
profit-making purposes. 

The court thereupon gave the fol- 
lowing blunt appraisal of the situation : 


Looking through the technical aspects of 
the scheme . . . the whole scheme appears 
to be a subterfuge by which the defendant, 
incorporated as a no-profit concern, seeks to 
accomplish as one of its chief purposes the 
end of earning pecuniary profits for its mem- 
bers, keeping control all the time over the 
operations of the venture and ultimately 
merging in plain view as the absolute owner 
of the profit-seeking enterprise. 


The Decimo Club Case brings home 
the fact that the circumstances sur- 
rounding the organization of the non- 
profit corporation may be of impor- 
tance in determining its true character. 


Ferg word of warning about cer- 


tain so-called revenue bonds 


18 Attorney General v. Decimo Club (1928) 
16 Del Ch 183, 196, 197. 
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which should not be accepted by re- 
sponsible investors without careful 
scrutiny of legal angles. This type of 
bond may be issued by a municipality 
(or other public agency) which has 
reached its legal debt limit. Such bond 
is not, therefore, a general obligation. 
Further, it is not even payable out of 
earnings of municipally owned prop- 
erty. The bondholder may look only to 
operating profits from a privately 
owned utility which the nonprofit 
agency has contracted to buy with the 
proceeds of the loan. In short, this is 
an effort to capitalize anticipated prof- 
its of privately owned property. 

Such a bond pledges neither city 
property nor city earnings. Although 
offered as a public security, its own 
terms recite the denial of city liability. 
By what right does a city thus borrow 
money to turn over to a private agency 
for the assignment of a contract de- 
scribed? Even the tax-exempt fea- 
ture," principal attraction of all public 
issues, is doubly threatened in this case: 
(1) the recent U. S. Supreme Court 
decision in the Saratoga Springs Case 
—validating a Federal tax on state- 
owned business activity; (2) the deci- 
sion of the Missouri Supreme Court in 
State v. Brown, 92 SW2d 718 (1936) 
which denied a tax exemption to a pri- 
vate agency (despite its claim to pub- 
lic status) because the state would not 
own a beneficial interest in it until the 
bonds were paid off. 


14 Incidentally, the public should not rely 
on proposals to enlist local support (while en- 
joying Federal tax exemption) by making 
state and local payments “in lieu of taxes.’ 
Where a state has self-executing laws estab- 
lishing tax exemption, such indirect payment 
has no better standing than direct payment. 
Lower Colorado River Authority v. Chemical 
Bank & Trust, Texas Supreme Court, Novem- 
ber 3, 1945 


212 








Bow-wow, Mister Meterman! 


The dog’s side of the old story of the patch out of the 
seat of the pants, as interpreted by a veteran trainer 
and handler of dogs. 


AS TOLD TO BRUCE McALISTER 


’m just an average dog, Mister Me- 
| terman. I live with an average 
family, in an average house, in an 
average American city. I’m not pedi- 
greed. I’m not too smart, nor too dumb 
—for a dog. I’m not likely to be any 
too well trained. I have my off days, 
especially dark or stormy days. 

But like any other average dog, I’m 
doing the best I know how, Mister Me- 
terman. Please keep that in mind. You 
may be the best guy in your company’s 
books ; yet I’ll bet you a ham bone the 
average family dog has just as much 
loyalty and devotion to his job as you 
have to yours. 

I’m not just trying to start an argu- 
ment, M. M.; but do think this over. 
It might give you a more tolerant view 
about the dog’s side of,the story. I’ve 
got my job to do. You’ve got yours. 
The smart thing for both of us would 
seem to be to avoid conflict and mis- 
understanding. Then we can both go 
about our business without bothering 
each other. Okay, M. M.? 

I'll admit you’ve probably had some 
tough experiences if you’ve been a me- 
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terman or repairman or telephone in- 
stallation man very long. Chances are 
you’ve been nipped and clipped and 
barked at, to distraction. Chances are 
you’ve wondered why, in tarnation, 
dogs act so ornery, why they don’t get 
more sense. Worst of all, you might 
be growing into a dog hater. Don’t let 
it do that to you, M. M. It’s the worst 
thing that could possibly happen to you 
—turning into a dog hater. That’s only 
a dog’s viewpoint, of course. 

The main trouble, I think, in mis- 
understanding dogs is to generalize and 
assume universal rules—to assign a 
classified reaction or characteristic to 
the whole dog-gone race of dogs. You 
hear it in conversation every day, even 
from dog lovers; in fact, especially 
from dog lovers. Dogs do this, dogs 
do that, they say—as if the whole genus 
of canis familiaris (pardon my dog 
latin) performed as precisely and as 
predictably as so many Ford automo- 
biles or Golden Bantam corn seeds. 

Truth of the matter is, M. M., dogs 
have at least as many varieties of char- 
acter, disposition, and temperament as 
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the entire living human race—probably 
more. Consider, for instance, that 
there are actually many more breeds 
of dogs than there are races of man- 
kind. Dog dimensions, coloring, body 
covering, etc., vary more widely than 
man’s. Weight alone may differ from 
a few ounces for the Mexican hairless 
to upwards of 200 pounds for the Irish 
wolfhound. 


Farsi general rules about dog be- 
havior are fairly valid, as we 
shall see in this tale of a dog (no pun, 
please). 

You are probably already asking the 
inevitable question: What types of 
dogs have nastier dispositions and 
which have the friendlier tempera- 
ment? No satisfactory answer can be 
given to this question because all dogs 
bite, all of them can be provoked. Then, 
too, there are so many factors to be 
weighed—the dog’s training and the 
surrounding circumstances, especially 
—that no rule could ever be formulated 
on the basis of dog breeding alone 
which did not have so many exceptions 
as to be meaningless. Besides, we must 
recognize that only a small fraction of 
average house dogs is of so-called pure 
breed, or anything like it. 

By and large, and very roughly, we 
may observe that the larger types of 
dogs are less inclined to be excitable or 
snappish—in the first instances, at least 
—than the smaller dogs. The reason 
for this is probably because the dog has 
for centuries tried so hard to imitate 
mankind. It is commonly observed 
among men that the small fellow is, on 
the balance, more likely to be the ag- 
gressive, plucky, “on edge” type, while 
the taller, bigger fellow is more likely 
to be reserved—the strong, silent type. 
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Psychologists explain this to the effect 
that the smaller fellow, conscious of his 
diminutive stature, feels recurrently 
called upon to demonstrate that he will 
stand up for himself, while the big fel- 
low just takes this for granted. 


ee: it’s often that way with 
dogs. A tiny terrier as big as a 
nickel’s worth of soap, and able to hide 
in a rat hole, will often begin yapping 
at nothing, and snapping at anything 
he sees; while the great big lazy mutt 
of shepherd strain will sleep straight 
through an air raid. Significantly, it is 
the noble St. Bernard, one of the largest 
of all dogs, which has the deserved rep- 
utation for kindly temperament and 
gentle manners. Newfoundlands, shep- 
herds, airedales, and even the larger 
hounds and mastiffs (not likely as av- 
erage house dogs) commonly have sur- 
prisingly agreeable dispositions, despite 
their spectacular size and ferocious ap- 
pearance, 

But this is no safe rule, M. M. It’s 
no rule at all. There’s many a big chow 
or collie as mean as sin. In fact, it’s 
just as well to throw out breeds, or 
mixtures, as any criterion for a dog’s 
hostility to strangers. We must also 
observe in passing that the smaller dogs 
are not necessarily meaner in disposi- 
tion. It would be fairer, perhaps, to say 
that they are often merely more excita- 
ble, more sensitive to strange noises and 
sounds, than their big cousins, who feel 
surer of themselves because of their 
very size. 

Ordinarily, a dog’s training and gen- 
eral environment have more to do with 
his behavior than his ancestry. Country 
dogs, or those closely confined because 
of apartment living in very large cities, 
are likely to be more suspicious of 
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strangers than dogs in small or medi- 
um-sized communities which habitual- 
ly run around loose. The obvious rea- 
son is that the small-town dog or 
“neighborhood pet” gets accustomed 
to meeting different people, while the 
open-country dog does not, and the 
big-city dog is always kept confined. 


[ is a surprising fact, however, that 
a large amount of mean disposition 
and nastiness among house dogs is due 
to boredom. That’s right — boredom. 
The average dog likes to work, to help 
his master, to make himself useful. He 
is most happy when he can put in a 
hard, full day tending sheep, hunting, 
retrieving, or even pulling a milk cart. 
A dog kept occupied in this manner is 
not likely to be nervous, temperamen- 
tal, or fretful. He sleeps and eats well 
and feels he is earning his keep. 

But, unfortunately, most dogs are 
kept around just for pets. The only 
job assigned to them is that of volun- 
teer watchman. Is it any wonder then 
that they try to make the most of it, 
work at it overtime, and often overdo 
it? 

Here again, dog imitates man, his 
master. He tries to make the only job 
he has seem important—to make quite 
a fuss about it, to impress the “boss.” 
“Apple polishing” is what humans call 


it. All dogs, M. M., are natural born 
“apple polishers.” 

Also, they, especially yard dogs, 
teach each other bad habits. One 
screwball dog, barking at every butter- 
fly that passes, can soon get every dog 
in the block almost as scatterbrained as 
he is. 

And so we have the typical case of 
the bored dog with nothing to do all 
day or night except to eat and sleep, 
chase an occasional cat, and watch the 
place, and nothing ever happens, it 
seems. 

He gets like a fire-starved fire- 
man after a while. Just at that point, 
M. M., you loom on the horizon with 
your frightening flashlight and hur- 
ried movements. Can’t you just visu- 
alize poor Fido, welcoming this chance 
for excitement and taking after you, 
even though there may be some doubt 
in his mind that you are on the level. 
A little patience and training by the 
master would correct this. But you 
can’t do anything about that, M. M. 
And neither can the dog. 

All right then, let us take the situ- 
ation as we find it. What can you do 
to protect yourself, your company, the 
customer, and his dog from unneces- 
sary complaints? I have outlined here 
(after considerable research and con- 
sulting with quite a few wise old dogs 


have more to do with his behavior than his ancestry. Coun- 


q “ORDINARILY, @ dog’s training and general environment 


try dogs, or those closely confined because of apartment liv- 
ing in very large cities, are likely to be more suspicious of 
strangers.than dogs in small or medium-sized communities 
which habitually run around loose. The obvious reason ts 
that the small-town dog or ‘neighborhood pet’ gets accus- 
tomed to meeting different people, while the open-country 
dog does not, and the big-city dog is always kept confined.” 
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of my acquaintance) ten suggestions 
for you to follow as outlined on page 
217. Under each is a little explanatory 
detail. Here goes, M. M., and thanks 
in advance—on behalf of all dogs— 
for your kind consideration. It’s been 
dog-gone swell of you to read even 
this far. 


l Ir the folks are home, have the 
e dog confined. That’s the safest 
way, even though the dog appears 
friendly, and you might feel tempted 
to make his acquaintance. The cus- 
tomer is not going to resent it if you 
make the request tactfully. But the 
approach is quite important from the 
angle of your company’s public rela- 
tions. Remember, dog lovers are the 
most softhearted sentimentalists in the 
world. You can make a friend or an 
enemy for life by just a remark about 
the customer’s dog. 

For example, suppose you say in a 
surly fashion, “You've got to tie that 
mutt up, lady, or I’m not going down 
that cellar, see!’ Chances are the lady 
will oblige reluctantly and really feel 
more disposed to sick the dog on you. 
(From the dog’s point of view I think 
that suggestion would be quite justi- 
fied. ) 

On the other hand, suppose you say 
with a smile, “That certainly is a hand- 
some dog, lady. I’m just wondering if 
you wouldn’t mind calling him up while 
I’m down there reading the meter; 
sometimes the flashlight frightens 
them.” Even though the praise were 
bestowed on a flea-bitten mongrel (in 
fact, especially if it were a flea-bitten 
mongrel), the owner would glow in 
your implied compliment to her posses- 
sion and your solicitude for the dog’s 
comfort. Try that line consistently and 
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see how many firm friends you make 
for your company over a period of 
time. Rate arguments, politics, and 
other issues, notwithstanding, I say 
again: Dog lovers are notorious senti- 
mentalists. Why not turn it to the com- 
pany’s advantage? 


2 IF his owner is not at home, ignore 
e him, PROVIDED he ignores you. 
The average house dog will generally 
let you know right away that he is at 
home. If you are a repair- or mainte- 
nance man whose business makes it 
necessary for you to go on the premises 
notwithstanding the owner’s absence, 
don’t take the barking too seriously. 
Barking is the sign of normal dog re- 
action. A silent dog is more likely to 
be sick or really vicious. If the dog 
makes no attempt to follow up by ap- 
proaching you and merely satisfying 
his curiosity to the extent of approach- 
ing, just so far to see what you are 
about—let it go at that. Such a dog 
is not likely to harm you. 


3 MAKE friends only if he feels like 
e it, and if you do too. You can't 
fool a dog about such things. If you 
are really afraid of a dog’s presence, 
he knows about it just as soon as you 


do yourself. You can’t bluff it. Sci- 
entists have speculated that a person in 
fear exudes certain odors which the 
dog detects. Anyhow, he knows. If 
you try to bluff confidence by making 
an attempt towards friendliness under 
such circumstances, you’re quite likely 
to get nipped. A dog wouldn’t under- 
stand it. 

On the other hand, if you are really 
a dog lover and the dog looks as if he 
might be friendly, and your duties re- 
quire you to be around a little while, it 
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Ten Suggestions for Utility Employees 
In Dealing with Customers’ Dogs 


. If the folks are home, have the dog confined. 

. If his owner is not at home, ignore him, PROVIDED he ignores you. 

. Make friends only if he feels like it, and if you do too. 

. Let him make friends first; don’t try petting him right off. 

. To make friends, stand quietly, put out your hand, and let him smell tt. 

. If he sniffs and walks off, or refuses to sniff your hand, let him alone. 

. Act as quietly and confidently as if you had a right on the premises; 
avoid sudden or suspicious motions or noises. 

. If the dog threatens to attack, FACE HIM DOWN, then back away slowly 
—never TURN YOUR BACK OR RUN OFF. 

.. If the dog attacks, defend yourself with a stick or other object, if 
possible (avoiding direct use of hand or feet) ; charging TOWARD the 
dog will get better results than retreating. 

. In case of any dog bite fracturing the skin, ALWAYS notify your com- 
pany or local police and follow instructions. 





might be pleasanter if you tried to make 
friends. But, to repeat, don’t try it un- 
less you feel like it. Never try it on a 
bitch with pups around. 


4 Let him make friends first; don’t 
© try petting him right off. It is a 
fact that very many more dog lovers 
are bitten trying to pet strange dogs 
than folks who don’t like dogs. They 
are the victims of self-confidence and 
perhaps a little self-conceit, springing 
from the impression that they can make 
friends with any dog. That is all 
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wrong. Aside from the fact that dogs 
have an inherent sense of dignity which 
human beings fail to recognize, they 
also have a strong sense of loyalty to 
their owners which makes them bristle 
at any attempt of strangers to tickle 
their ears or indulge in any other marks 
of affection reserved for their masters. 
This is especially true of so-called “one- 
man” dogs, such as the famous “see- 
ing-eyc” variety which has_ been 
trained to protect a blind master and 
remain in his company almost con- 
stantly. A stranger trying to pet such 
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a dog without at least the formality of 
an introduction is just as offensive to 
him as a strange man trying to take 
liberties with a respectable woman. 
That might seem like an extreme par- 
allel; but it is the way the dog feels 
about it. 


S To make friends, stand quietly, put 
© out your hand, and let him smell 
it. There is a reason for every action 
suggested here. Standing quietly allays 
the dog’s fears. Facing him shows you 
are not afraid even though he already 
knows that. Putting out your hand 
shows you want to be friends and are 
not harboring any hostile intentions. 
Above all, never approach a dog from 
the rear. When he is making the first 
advance he is very skittish and doesn’t 
want to feel fenced in. The open hand 
is the best approach. 


IF he sniffs and walks off, or re- 
e fuses to sniff your hand, let him 
alone. This almost speaks for itself. 
The dog is simply telling you that you 
might be all right but he is keeping an 
eye on you; also, he isn’t making 
friends that day. If you don’t bother 
him further, chances are you won’t 
have any more trouble under those cir- 
cumstances. 


7 Act as quietly and confidently as 
e if you had aright on the premises; 
avoid sudden or suspicious motions or 


noises. This also speaks for itself. 
Most people don’t know it, but a dog 
is actually a conservative. He likes the 
established routine, not strange or up- 
setting experiences (such as house 
cleaning), or anything revolutionary. 
If dogs could vote they would probably 
all go solidly Republican. 
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For this reason a dog is not likely 
to get upset if you go about your busi- 
ness as though you had every legitimate 
right to do so. Chances are he has been 
used to his master’s friends and other 
people calling at the house, so if you 
act respectable he is likely to treat you 
as such. It is only the unexpected— 
the departure from routine—which up- 
sets him. If you drop a tool, for exam- 
ple, pick it up slowly, don’t grab for 
it or he is apt to grab for you. 


IF the dog threatens to attack, FACE 
© HIM DOWN, then back away slowly 
—never TURN YOUR BACK OR RUN 
oFF. I know this goes contrary to hu- 
man nature, which is to take it on the 
lam whenever you see a dog heading to- 
ward you with fire in his eye. But 
again we must remember that dog imi- 
tates man, and, therefore, is something 
of a bully. As sure as you turn your 
back and run, it is just as natural for 
him to take out after you with every- 
thing that he’s got as it is for you to 
try and make yourself scarce. The re- 
sult is a foot race, and unless you're in 
pretty good shape you’re likely to find 
the dog is faster than you are. If, on 
the other hand, you stand perfectly 
still and face the dog, almost invariably 
he will stop and hesitate. This is what 
dog handlers call “facing down’”’ a hos- 
tile dog. The only exception to this rule 
of procedure would be in the case of an 
obviously mad dog or a trained killer 
dog, and you are not likely to meet 
either—let’s hope not, anyhow. The 
statistical chances are about the same 
in meeting a mad dog as meeting a 
venomous snake. 
In “facing down” a dog you stand 
motionless for as much as a minute. 
Chances are good that the dog will 
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stare at you and then retreat. If so, 
you have licked him psychologically 
and he is not likely to bother you, but 
don’t follow up the advantage. Leave 
him alone. 

If, however, the dog should “freeze” 
and continue to glare at you for more 
than a minute, you’d better start back- 
ing away slowly,.always keeping your 
face to the dog. 

In the process of “facing down” a 
dog, try giving him commands, such 
as “go away” or “‘lie down,” in a calm 
and authoritative voice. If, for obvious 
reasons, you can’t manage a calm, au- 
thoritative voice at the moment, better 
not try it because an apprehensive 
squeak might make him even more up- 
set. Chances are he won’t obey you any- 
how, but it’s worth trying. The rule 
about never turning tail and running 
can, of course, be modified, if you see 
a dog charging from some distance 
and you are only a few feet away from 
a picket fence you can easily jump. But 
you'd better be a pretty good judge of 
distance. You will also find that dogs 
are pretty good respecters of other peo- 
ple’s property. They seem to know the 
property line just as accurately as if 
they’d read the deed. Unless you beg 
them by turning tail and getting them 
in full pursuit, they will rarely ever 
chase you over the public highway. 


9 Ir the dog attacks, defend ‘your- 
e self with a stick or other object, 


if possible (avoiding direct use of 
hands or feet); charging TOwaRD the 
dog will get better results than retreat- 
ing. In the process of backing away, 
as noted above, you might keep your 
eye peeled for a stick and slowly reach 
for a tool or other object in your cloth- 
ing. The reason for using an object 
preferably to defend yourself is be- 
cause it is dog’s nature (except, again, 
in the case of a really mad dog or a 
trained killer dog) to go for the mov- 
ing member of your body. If you try 
to push him away with your arm, your 
arm will get nicked. If you try to kick 
him, your calf will get it. And, of 
course, if despite the above advice, you 
yield to the temptation of turning 
around and running, it is the old story 
of the seat of your pants, which is the 
most accessible target. If you use a 
stick, you'll distract the dog and he 
might even take out his bites on the 
stick itself, because—aside from the 
possibility of injuring the dog—dogs 
usually respond to disciplinary blows 
about their body, while a blow in the 
face might enrage him further. A well- 
aimed blow at the flank will often slow 
up the toughest, meanest animal, if not 
put him out of action. Of course, an in- 
verted chair, ladder, or other pronged 
object held off, “lion-tamer fashion,” 
is an excellent shield. But in this spot 
you will not often get the chance to 
pick your own props. 

There are no hard and fast rules 


e 


position and nastiness among house dogs is due to BOREDOM. 


q “It ts a surprising fact ... that a large amount of mean dis- 


That's right—boredom. The average dog likes to work, to 
help his master, to make himself useful. He is most happy 
when he can put ina hard, full day tending sheep, hunting, re- 
trieving, or even pulling a milk cart.” 
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for determining just when a dog is 
going to attack. It is often said that a 
dog will lower his head before bring- 
ing up for an assault. It is also com- 
monly said that a dog will lay his ears 
back before getting down to business. 
Long-tailed dogs frequently lower the 
tail before making the lunge. There is 
some element of truth in these obser- 
vations, but the exceptions are so fre- 
quent they are not safe. About the only 
safe generality is that nobody was ever 
attacked by a dog while the dog was 
sitting down. Even the wagging tail is 
no infallible criterion of a dog’s friend- 
liness. I have seen a Dalmatian go into 
bitterest action while wagging his tail 
and with perked ears as if he were 
greeting a long, lost friend. 


l 0 In case of any dog bite fractur- 
e ing the skin, ALwAys notify 


your company or local police and fol- 
low instructions. Most utility compa- 
nies have established procedure for 
taking care of the case from then on. 
Many local authorities also require re- 
ports which the company will probably 
take care of. But if it is a small com- 
pany or one which, for some reason 
or other, does not have rules, the bitten 
party should report his injury to the 
police authorities on his own initiative. 
They will then probably send an ob- 
server to examine the dog on the pos- 
sibility of rabies. Nine hundred and 
ninety-nine times out of 1,000 there 
will be no rabies for the simple reason 
that confined house dogs usually do 
not contract the infection, which is 
more prevalent among running dogs. 
A trained observer can usually tell at 
a glance within a day or so whether 
the dog is really mad or simply pro- 
voked. In case of any doubt, however, 
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the authorities will take the dog into 
custody for closer observation. If it 
should develop that the dog is mad or 
there is even some suspicion that he 
might be—it is necessary to start im- 
mediately with antirabies injections. 
The authorities will take care of de- 
stroying the dog under such circum- 
stances. In this respect, it is important 
to keep in mind that rabies is 100 per 
cent fatal in human beings if the in- 
fection is permitted to reach a truly 
virulent state before preventative 
measures are undertaken. 

One last word about unnecessary de- 
struction of dogs. In some communi- 
ties, local laws or regulations permit 
the destruction of dogs which have bit- 
ten people, even though the dog is in 
good health. This poses a problem of 
public relations which any smart utility 
company will recognize at once. Not 
long ago one of the large independent 
telephone companies in the South was 
saved from making a terrible blunder 
through the alert action of one of its 
officials in the case of a repairman who 
had been bitten by a seeing-eye dog. 
After all, the dog was only doing what 
she had been trained all her life to do 
—-protect her blind ward. If the com- 
pany or its employee had actively 
pressed for the destruction of such a 
dog, the resulting publicity might have 
caused widespread public reaction. 
Fortunately, company officials were 
shrewd enough to turn the situation to 
their advantage by taking active steps 
to see that the dog was returned to its 
owner unharmed. In other words—to 
paraphrase the old gag about the piano 
player in the old Wild West saloon— 
don’t shoot the house dog unneces- 
sarily. Remember he’s doing the best 
that he can. 
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The Right Job for the Man 


Improved civil service procedure undertaken by the 

Los Angeles Department of Water and Power, a far- 

reaching and constructive move, in the opinion of the 

author, toward the alleviation of employee-manage- 
ment controversies. 


By C. ERNEST HILL 


NE of the most far-reaching 
O and constructive moves toward 
the alleviation of employee- 
management controversies has been un- 
dertaken recently by the department of 
water and power, Los Angeles, Cal- 
ifornia, whose personnel now runs into 
some six thousand and may shortly be 
augmented by an additional thirty-five 
hundred if contemplated plans are ac- 
tualized. This huge public utility has 
recognized at last the tremendous eco- 
nomic losses sustained because of dis- 
satisfaction and discontent on the part 
of employees due to certain civil service 
regulations and salary restrictions. 
With an eye to postwar economies 
which could reconcile the rising de- 
mands for increased wages and short- 
ened working days, department com- 
missioners and executives have con- 
ceived an ingenious plan which, when 
successfully carried out, may complete- 
ly revolutionize the entire civil service 
operations of the city—perhaps even 
of the nation. 
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Graying top executives of a previous 
generation, who had long controlled 
department policies by virtue of a fad- 
ing renown as builders of the famous 
Los Angeles aqueduct, naively viewed 
their employees from a pinnacle of 
feudal superiority. In consequence, a 
deplorable state of morale had devel- 
oped among employees. They no longer 
were willing to remain mere animated 
machines, accepting unquestioningly 
the dictum of their masters. 

This condition was aggravated by 
growing dissatisfaction with conven- 
tional civil service methods of selec- 
tion and placement of applicants— 
methods which few can doubt are not 
only economically ineffectual, but con- 
ceivably predatory to the best interests 
of public service personnel. To assign 
salary ranges to jobs as a class, without 
reference to specific job requirements 
and skills, enforces a regimentation 
upon a large percentage of the nation’s 
wage earners, expensive as it is unfair. 
Such hazards to maximum produc- 
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tion in a postwar economy were readily 
comprehended by the newer, up-look- 
ing department executives and an effec- 
tive antidote was sought. They real- 
ized, too, that any remedial methods 
they might undertake must necessarily 
include a general “interim raise” in pay 
and a fairly broad “in-service-training”’ 
program. 


I’ instituting the newly conceived 
plan, it was recognized that certain 
within-the-department obstacles to a 
successful culmination were sure to 
present themselves. Principally, these 
consisted of suppressed suspicion on 
the part of employees when ap- 
proached, and their fear of recrimi- 
nating reprisals. Unless complete con- 
fidence and full codperation could be 
secured from them, there was little hope 
of carrying out the plan to a satisfac- 
tory conclusion. And it could run into 
a vicious circle which could cost a lot 
of public money and get nowhere. 

It cannot be assumed that the plan, 
as conceived and made workable, was 
motivated by purely selfish aims, nor 
is it probable that wholly altruistic in- 
centives were behind the suggested 
remedy. While an observer may not 
look into the mental and spiritual sanc- 
tuaries of those responsible for initiat- 
ing the plan and objectively discern the 
secret “springs of action” which gave 
it tangible form, he must inevitably 
conclude, from all available evidence, 
that there is a happy blending of the 
mundane and the benevolent — a con- 
scientious desire to produce within the 
department full value for every dollar 
of rate money expended and at the 
same time do full justice to individuals 
comprising the personnel of the de- 
partment. 
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disregard vocational trends and 
attitudes of temperament in the 
placement of applicants for civil sery- 
ice positions—or in private enterprise, 
for that matter—is to fall far short of 
insuring even 50 per cent efficiency in 
getting something done. Unfortunately, 
most people make a wrong approach 
to occupational employment. They see 
it only as a means of making a livy- 
ing, rather than as a profitable and 
pleasant device for living a life. When 
the careers of men and women of great 
achievements in all walks of life are 
viewed analytically, there can remain 
little doubt in the mind of anyone that 
the successful arrival at a constructive 
goal, after all, is the purpose of being, 
and that the finding of one’s lifework 
and effectively carrying it out is a far 
greater incentive to a useful life than 
a mere “work-to-live” motive could 
possibly justify. A man is truly happy 
when he suddenly discovers himself in 
his work. 

The degree to which this philosoph- 
ical viewpoint has influenced the de- 
partment executives in attempting to 
provide better working conditions and 
happier employee - management rela- 
tions can only be conjectured. But the 
results that are sure to follow this con- 
structive and comprehensive survey 
now under way will more than justify 
the ideas and ideals which lie behind it, 
whatever they may be. 

I had a chat with one of the ap- 
pointed analysts, a department em- 
ployee, who was kind enough to sup- 
ply me with the factual material con- 
tained in this article. He is most en- 
thusiastic in regard to the possibilities 
of the survey, and the many objec- 
tives he and his associates hope will 
result. 
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Consideration of Vocational Trends 


aes te disregard vocational trends and attitudes of temperament in 

the placement of applicants for civil service positions — or in 

private enterprise, for that matter—is to fall far short of insuring even 

50 per cent efficiency in getting something done. Unfortunately, most 

people make a wrong approach to occupational employment. They see tt 

only as a means of making a living, rather than as a profitable and pleas- 
ant device for LIVING A LIFE.” 





As outlined by the department, the 
new plan means: 


] A CAREFUL survey of jobs, skilled 
e and unskilled, covering a cross 
section of the complete industrial and 
commercial field, throughout the war- 
expanded production area of Los An- 
geles and vicinity, to be conducted by a 
reputable firm of statisticians. The pur- 
pose of this phase of the survey is to 
determine the prevailing wage scale 
for various types of work throughout 
the area. 


? AN accurate analysis of every po- 
¢ sition in the department, to deter- 
mine what each one now requires of 
the employee in the way of production 
and competency, as viewed by the im- 
mediate supervisor in charge and by the 
employee filling the job. This portion 
of the survey is to be made by specially 
qualified and trained employees of the 
department. To quote from Civil Serv- 
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ice Sentry: “The supervisor is asked 
to describe orally and in detail the 
duties, responsibilities, and require- 
ments of the position, after being in- 
formed that the rough-draft descrip- 
tion resulting from the interview will 
be submitted to the employee currently 
filling the position for his criticism and 
suggestions as to its factuality.” 

The employee filling the job to be 
analyzed is not required to make a 
written description of his own position. 
A copy of the rough-draft description, 
orally made by his supervisor, is handed 
to him for his frank, unrestrained crit- 
icism and reaction ; and an oral delinea- 
tion of the manner in which he is carry- 
ing out the requirements of the job as 
he understands them is solicited. He is 
informed, of course, that he need not 
restrict his remarks or soften his crit- 
icism out of fear that his differing 
viewpoint might bring about reprisals 
or. persecution by his supervisor. 
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In each case, the final draft of the 
job description prepared by the analyst 
must be mutually satisfactory to the in- 
dividual occupying the position and the 
immediate supervisor—the two people 
in the entire department who should 
have a correct and coinciding compre- 
hension of the job itself. 


THE board of water and pow- 
® er commissioners, by authority 
vested in it by the provisions of the 
city charter, contemplates setting up 
each position individually, specifically 
stating the requirements and responsi- 
bilities, and stipulating the applicable 
wage or salary which shall compare 
favorably with the local prevailing pay 
for similar work. This will mean a re- 
vision of the present civil service set- 
up of job classification, and make avail- 
able to the civil service commission 
complete information pertaining to 
each position in the department. The 
commission can then allocate that po- 
sition to a classification equitable and 
just to the employee to be appointed 
to it. 


4 IT is proposed to set up a per- 
® petual inventory of all positions 
in the department, with provisions for 
an adequate personnel organization to 
administer and maintain it efficiently. 

The first two steps in the survey plan 
are well under way at this writing. I 
am not informed relative to the actual 
progress made thus far in covering the 
general field for wage statistics, but I 
am told that more than two-thirds of 
the positions in the department have 


already been surveyed and described by 
the assigned analysts. 

Because I am personally interested 
along the lines of vocational adjust- 
ments in the entire field of business 
which will eventually reconcile indi- 
vidual talent trends with job require- 
ments, I tried to get a commitment 
from my informer as to whether or not 
the plan now under way would ulti- 
mately be carried that far; that is, de- 
veloped into what might be termed a 
“Bureau of Human Engineering,” 
whose chief purpose would be to see 
that the “round-and-square-hole jobs” 
in the department are actually filled by 
corresponding “round - and - square 
pegs.” While it was intimated that 
such an objective might be in the offing 
as a possible goal to be achieved, no pos- 
itive assurance of an early probability 
was forthcoming. 

While there are obscure instances in 
which a plan for personnel administra- 
tion similar to the one instituted by the 
Los Angeles Department of Water and 
Power has been inaugurated and suc- 
cessfully executed, this civic enterprise 
is certainly a pioneer in the civil serv- 
ice field. The degree to which it may 
be accepted generally as a civil service 
procedure will largely depend upon the 
success attending this experiment. Ob- 
servers in all phases of business admin- 
istration will watch it with keen interest 
and, it is hoped, with growing convic- 
tion that it can and will afford a better 
way of living in our beloved America, 
eliminating for all time the destructive 
losses due to employee-management 
disagreements. 





FEB, 14, 1946 





Government Utility 
Happenings 


ROPONENTS of river basin develop- 

ment, with one notable exception, 
generally were pleased with President 
Truman’s combined report on the state 
of the Union and the annual budget. In 
his lengthy message to Congress late last 
month, the President advocated a pro- 
gram of multiple-purpose river projects 
which, he declared, would “open the 
frontiers of agriculture, industry, and 
commerce,” and offer employment op- 
portunities “to ease the transition from 
war to peace.” 

His failure to suggest that certain 
projects be carried out by proposed “‘val- 
ley authorities” was deemed disappoint- 
ing in some quarters. Particularly dis- 
pleased was the group which has been 
seeking the establishment of a Columbia 
Valley Authority to continue the devel- 
opment of~the Pacific Northwest area, 
centering around the Bonneville and 
Grand Coulee projects. This group has 
been hoping for an endorsement of CVA 
plans from the White House for several 
weeks, 

Mr. Truman approved a number of 
specific projects, including some on 
which construction already is in prog- 
ress and others which have been rejected 
by Congress while yet in the planning 
stages. In the latter category was his 
renewed advocacy of the St. Lawrence 
seaway project, which he included in a 
list. of previous recommendations on 
which the Congress has not acted. He 
then urged the continuation of work in 
several river basins. He said: 

Through the use of the waters of the Co- 
lumbia river, for example, we are creating 
a rich agricultural area as large as the state 
of Delaware. At the same time, we are pro- 


ducing power at Grand Coulee and at 
Bonneville, which played a mighty part in 
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winning the war and which will found a 
great peacetime industry in the Northwest. 

The Tennessee Valley Authority will 
resume its peacetime program of promoting 
full use of the resources of the valley. We 
shall continue our plans for the development 
of the Missouri valley, the Arkansas valley, 
and the Central valley in California. 


o e~ President then touched upon the 
construction of transmission lines 
from these projects, a subject which has 
caused much heated debate in Congress. 
Time and again the Congress has re- 
fused the Interior Department, as the 
operating agent for government hydro- 
electric projects, permission to construct 
extensive and competitive transmission 
systems in connection with these proj- 
ects. Mr. Truman indicated that he is in 
accord with the policy of the Interior 
Department in respect to this contro- 
versial issue, making the following 
statement: 

The public power program . . . must con- 
tinue to be made effective by building the 
necessary generating and transmission facil- 
ities to furnish the maximum of firm power 
needed at the wholesale markets, which are 
often distant from the dam sites. 


The President followed up this policy 
statement with recommendations in his 
budget message for funds for transmis- 
sion line construction during the next 
year on a broad scale by the Southwest- 
ern Power Administration and the 
Bonneville Power Administration. The 
budgetary allocation for the Bonneville 
project calls for the construction of 600 
miles of transmission lines and 14 sub- 
stations. Practically all of the funds re- 
quested for the Southwestern Power 
Administration are scheduled to be spent 
on extensions of that agency’s transmis- 
sion system. 
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These proposals already have pro- 
duced verbal fireworks in House hear- 
ings on Interior Department budgetary 
appropriations. Their progress in fur- 
ther congressional debate will be watched 
with interest. 

x * * x 


HE Southwestern Power Adminis- 

tration has completed plans for a 
long-range program of power distribu- 
tion from multiple-purpose reservoir 
projects operated by the agency. These 
plans are outlined in a recently issued 
report, entitled ““Report on Comprehen- 
sive Plan of Power Distribution and 
Sales from Hydroelectric Projects in 
the Southwestern Region.” 

The report indicates that the agency 
hopes to initiate this year a program 
calling for construction, over a period of 
twenty years, of a network of transmis- 
sion lines interconnecting the dams and 
carrying their power output directly to 
wholesale consumers. Funds to start the 
first phase of this program have been 
requested in the annual Department of 
Interior budget, now being considered 
by Congress. 

Analyses of the power market and the 
facilities required to serve it are con- 
tained in the SWPA report, together 
with proposed rate schedules for sale 
of power from the system. According 
to SWPA Administrator Douglas G. 
Wright, it is planned to market power 
from the proposed system at the con- 
sumer’s premises for an average rate of 
5 mills per kilowatt hour initially, “with 
a strong probability that rates can be 
substantially reduced within five years.” 
Mr. Wright continued: 

Two rate schedules have been submitted to 
the Federal Power Commission for approval. 
Rate schedule “A” is for sales to customers 
such as rural codperatives, municipalities, 
and private companies, who resell the elec- 
tricity to ultimate consumers. It consists of 
a charge of 60 cents per month for each 
kilowatt of contract demand, and 34 mills 
per kilowatt hour for all energy used. The 
“B” rate schedule is intended to be used by 
consumers which use the energy themselves, 
such as industrial concerns. It consists of 
a flat charge of $2 per month for each kilo- 
watt of contract demand, with no additional 


charge for the energy. This will result in 
a rate of approximately 5 mills per kilowatt 
hour to the average industrial establishment, 
with very low rates, ranging down to 3 mills 
per kilowatt hour, for industries which 
operate three shifts per day or otherwise at- 
tain high load factors. 


The program, Mr. Wright explained, 
is designed to provide marketing facili- 
ties for power production at: (1) the 
dams already constructed, or authorized 
for construction, which will be operated 
by the agency; (2) dams which will be 
built in the area if additional projects 
now under study by the Army’s Corps 
of Engineers are approved by Congress. 
The initial phase of the program covers 
power production from multiple-purpose 
projects which have been completed or 
authorized. Mr. Wright indicated the 
extent of this portion of the plan as fol- 
lows: 

These dams have an aggregate total capac- 
ity of 666,600 kilowatts. To distribute and 
market the power adequately will require 
the construction of approximately 8,400 
miles of transmission lines and the construc- 
tion of approximately 210,000 kilowatts of 
supplemental steam-generating capacity over 
a period of five years, within which the en- 


tire electric output of the dams could be ab- 
sorbed. 


F the additional projects being studied 

by the Corps of Engineers are au- 
thorized, Mr. Wright estimates, the ul- 
timate installed hydroelectric capacity in 
the system will amount to 1,397,600 kilo- 
watts. This will necessitate, he added, 
the construction of a total of approxi- 
mately 15,000 miles of transmission 
lines and 770,000 kilowatts of supple- 
mental steam-generating capacity over a 
period of twenty years. 

Existing facilities will be used where- 
ever possible in the program, he de- 
clared. Present plans call for the pur- 
chase of some existing facilities and 
agreements with other utilities, both 
public and private, for the mutual use of 
others. “However,” Mr. Wright said, 
“the greater part of the major network 
interconnecting the projects and load 
centers must be constructed, because ade- 
quate facilities to take their place are 
not in existence.” 
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GOVERNMENT UTILITY HAPPENINGS 


During the next fiscal year (1947), 
SWPA hopes to get this program un- 
der way with whatever funds are grant- 
ed the agency by Congress for the pur- 

se. Initial allotments, the agency re- 
ported, will be used as follows: 


. to purchase the Ark-La transmission 
line and substations, extending from Mark- 
ham Ferry, Oklahoma, to Lake Catherine, 
Arkansas; to purchase and complete the 
government-owned steam plant at Lake 
Catherine; to construct a transmission sys- 
tem extending from Norfork dam in Ar- 
kansas to Springfield, Missouri, and to a con- 
nection with the Ark-La line, from Mark- 
ham Ferry to Tulsa, thence to Denison dam 
and into north Texas. It will integrate the 
Norfork and Denison projects with each 
other and with the steam plants, and will pro- 
vide for service to Springfield and to a num- 
ber of other municipalities, to REA codpera- 
tives in Missouri, Arkansas, Oklahoma, and 
Texas, and to Arkansas Power & Light Com- 
pany, Public Service Company of Okla- 
homa, Oklahoma Gas & Electric Company, 
and the Texas Power & Light Company. It 
is planned to make available to the private 
companies considerable amounts of peaking 
power, which will reduce their own operat- 
ing costs. 


Plans for the proposed transmission 
network were undertaken at the direc- 
tion of Secretary of Interior Ickes, Mr. 
Wright asserted. Authority for the pro- 
gram was provided by § 5 of the Flood 
Control Act of 1944, he added. Appar- 
ently, this view is based on the portion 
of § 5 which specifies: “The Secretary 
of the Interior is authorized, from funds 
to be appropriated by the Congress, to 
construct or acquire, by purchase or 
other agreement, only such transmission 
lines and related facilities as may be 
necessary in order to make the power 
and energy generated at said projects 
available at wholesale quantities for sale 
on fair and reasonable terms and condi- 
tions to facilities owned by the Federal 
government, public bodies, cooperatives, 
and privately owned companies.” 


*x* * * * 


LARIFICATION of certain provisions 
of the 1939 Reclamation Act and 
other legislation having to do with the 
amortization of multiple-purpose rec- 
lamation projects is being studied by the 


House Irrigation and Reclamation Com- 
mittee. Representatives of the Bureau 
of Reclamation and of the National 
Reclamation Association already have 
testified before the committee, which is 
holding hearings on the Robinson Bill 
(HR 5124). 

The hearings are a result of a debate 
on the floor of the House last Deceniber 
when several members of the Appro- 
priations Committee strenuously object- 
ed to the Interior Department’s inter- 
pretation of existing reclamation laws 
in regard to the repayment of Federal 
funds advanced for multiple-purpose 
projects. Specifically, they objected to a 
ruling by an Interior Department solici- 
tor which, in effect, held that the 1939 
Act did not require repayment of the 
original investment in commercial power 
features of such projects, but only 3 per 
cent interest annually thereon. Prior to 
this ruling, the Bureau of Reclamation 
had interpreted the law to require the 
payment of both principal and interest 
on the commercial power investment. 

The bill proposed by Congressman 
Robinson, Democrat of Utah, as orig- 
inally drafted, amends the 1939 Act to 
definitely provide for the payment from 
power revenues on hydroelectric power 
projects of: (1) an appropriate share of 
the annual operation and maintenance 
costs; (2) an appropriate share of the 
construction investment, with annual in- 
terest. 


Ys pein feature of reclamation 
amortization policy which was op- 
posed by members of the Appropriations 
Committee has been discussed during the 
hearing and may be covered by an amend- 
ment to the Robinson Bill. This was 
a provision of the Hayden-O’Mahoney 
amendment to the Reclamation Act, a 
measure passed in 1938. A section of 
this legislation provided that the repay- 
ments from irrigation projects should be 
covered into the reclamation fund. 
According to spokesmen of the 
Reclamation Association, this procedure 
is outdated. Their testimony on this sub- 
ject, which follows, is almost identical 
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with the objections of members of the 
Appropriations Committee : 

In 1938 such a procedure appeared to be 
justified. However, now that a greater pro- 
portion of reclamation appropriations are 
coming from the general fund of the Treas- 
ury rather than from the reclamation fund, 
we should recognize the validity of the ob- 
jection of turning into the reclamation fund 
repayments that are made from projects 
hereafter built wholly by appropriations 
from the general fund of the Treasury. 


* * * * 


PERATORS of rural electric systems 

financed by the Rural Electrifica- 
tion Administration purchased 2,233,- 
909,904 kilowatt hours of electric en- 
ergy for distribution to 1,287,000 con- 
sumers during the fiscal year of 1945, 
according to a recent announcement by 
REA. 

Total energy purchased by REA sys- 
tems during the period exceeded by 245,- 
643,196 kilowatt hours the previous high 
of 1,988,266,708 kilowatt hours pur- 
chased during the 1944 fiscal year. At 
the same time, the report adds, the total 
wholesale power bill of the 832 REA- 
financed systems energized on June 30, 
1945, amounted to $18,273,207, also a 
new high. The average cost of 8.2 mills 
per kilowatt hour represented a reduc- 
tion of two-tenths of a mill from the 
average wholesale rate for 1944. Pri- 
vately owned producers supplied 995,- 
947,531 kilowatt hours, or 44.6 per cent, 
of the total energy purchased during 
1945, the announcement concludes. 

Incidentally, REA last month com- 
pleted the transfer of its employees from 
St. Louis to Washington, where it is now 
located in the Agriculture Department 
buildings. Personnel of the agency be- 
gan moving during the first week in No- 
vember. Of the 719 employees at the 
St. Louis headquarters and 221 field rep- 
resentatives, 157 resigned or transferred 
to other positions in St. Louis. 


* * * * 


} Beret litigation involving the ac- 
quisition of property of the Port- 
land General Electric Company by a 
state of Washington public utility dis- 
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trict was concluded recently with a 
court decision approving the district’s 
financial arrangements for the transfer. 

In a taxpayers’ suit against Public 
Utility District No. 1 of Clark county, 
Superior Court Judge J. E. Stone ruled 
that the district had the authority to sell 
electric revenue bonds at a discount toa 
Des Moines, Iowa, firm. The district had 
proposed the bond sale to finance its ac- 
quisition of Vancouver, Washington, 
properties of Portland General Electric 
Company. The taxpayers sought to en- 
join the delivery of the bonds, but Judge 
Stone sustained the district’s general de- 
murrer and dismissed the action. 

The district obtained a condemnation 
judgment from a Federal court jury in 
Tacoma in October, 1945. Compensa- 
tion to the compariy was fixed at $801,- 
000. The company gave notice of an ap- 
peal to the circuit court of appeals, but 
on January 10, 1946, United States Dis- 
trict Judge Charles H. Leavy entered a 
decree of appropriation, passing title to 
the condemned properties to the district. 
The district took possession of the prop- 
erties on the following day. 

* * * * 


yrs Elmer Thomas, Democrat of 
Oklahoma, chairman of the Senate 
Agriculture and Forestry Committee, re- 
cently told Washington newsmen that 
the Murray Bill (S 555) for a Mis- 
souri Valley Authority is “dead for this 
session of Congress.” 

This statement followed a surprise 
appearance by Senator James E. Mur- 
ray, Democrat of Montana, before the 
committee to present a request that hear- 
ings on his bill be postponed. Senator 
Murray announced that he was not pre- 
pared to proceed with testimony on be- 
half of an MVA due to the pressure of 
other legislative duties. Hearings on the 
bill were scheduled to close on March 
15th, but Senator Thomas obtained the 
consent of the Senate to extend the dead- 
line until the end of the year. 

Last year the Senate Commerce Com- 
mittee and Irrigation and Reclamation 
Committee made unfavorable reports on 
the Murray Bill. 
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Wire and Wireless 
Communication 


T= New York Telephone Company 
on January 15th announced that it 
would spend $80,000,000 this year and 
$350,000,000 before the end of 1950 on 
a plant construction program. 

Carl Whitmore, president, said full 
development of the plan depended upon 
several essentials, including man power 
and equipment. Fundamental to the 


whole program, he commented, was the 
availability of new capital, held to hinge 


upon sufficient earnings to continue to 
attract investment by the public in the 
business of the Bell system. 

“Our foremost job,” Mr. Whitmore 
continued, “is to catch up on the huge 
accumulation of some 314,000 orders for 
new service on the waiting list since 
December 31st.” 

The company estimated that the num- 
ber of telephones served would increase 
from the January Ist total of 3,225,000 
to 3,600,000 by the end of 1950. During 
1945 the company “connected” 133,000 
additional instruments. 

The cost of new station equipment 
and replacement of old equipment was 
estimated at $172,000,000 for the five 
years through 1950, with central office 
equipment for the same period to cost 
about $95,000,000, including extension 
of dial service by replacing 150 manual 
offices serving 600,000 telephones. These 
replacements will include all remaining 
manual offices in New York city, most 
of those in Westchester county, and the 
larger manual centers on Long Island 
and upstate New York. 
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Construction costs for new cable, wire, 
and poles were set at $55,000,000, in- 
cluding $40,000,000 for growth and im- 
provement of existing centers. The plans 
for new buildings and additions, altera- 
tions, and improvements, call for $12,- 
000,000, and so-called miscellaneous fea- 
tures are estimated at $8,000,000 more. 


MONG special projects on the com- 
pany’s program are expansion of 
dial service areas that would permit dial 
telephoning between New York city and 
suburban points in the state, introduc- 
tion of operator toll dialing in the larger 
cities of the state, by which method op- 
erators may dial calls straight through to 
the called telephone, “even across the 
continent,” and development of mobile 
radiotelephone service in New York city 
and its environs to bring 2-way voice 
communication to motor vehicles. Ap- 
plication for radiotelephone service was 
pending before the Federal Communica- 
tions Commission, it was reported. 

The company also is building two new 
systems for increasing long-distance 
channels for voice messages and for 
sound and television programs. One is 
a radio relay system between New York 
and Boston for the experimental use of 
microwave transmission and the other is 
a coaxial cable network from New York 
to outlying cities. 

Expansion of rural telephone service 
in New York state is progressing, Mr. 
Whitmore said. He pointed out that 
there were about 125,000 rural tele- 
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phones, of which 75,000 were served by 
the company. This represents an in- 
crease of 34,000 since 1940. In a large 
number of telephone exchanges the com- 
pany already has replaced many of the 
25,000 hand-crank telephones with mod- 
ern instruments. 


*” * * * 


URING the last three months of 1945 

the number of telephones in serv- 
ice in the United States increased 559,- 
000, representing the largest rise in any 
quarter of the Bell system’s history, Wal- 
ter S. Gifford, president of the Amer- 
ican Telephone and Telegraph Company, 
announced on January 15th. Unfiled 
orders numbered 2,000,000 at the end of 
the last quarter, Mr. Gifford said, add- 
ing that 22,440,000 phones were in serv- 
ice at that time and that new ones were 
being installed at the rate of 2,200,000 
a year. 

At the end of 1945 the average daily 
number of telephone calls was more than 
11 per cent greater than at the close of 
the preceding year. 

Reviewing the agreement with the 
Federal Communications Commission to 
reduce interstate rates by February Ist 
at a saving of $20,000,000 annually to 
the public, Mr. Gifford declared that 
“there is nothing in the present or near 
future outlook” of the system’s earnings 
“that would justify any rate decreases.” 

With December figures partly esti- 
mated, he said, the net income of the 
company for 1945 was $171,831,000, 
equal to $8.67 a share, compared with 
$163,165,614, or $8.54 a share, in 1944. 
Dividends in 1945 were $178,388,000, 
against $171,897,507 in 1944. 


x * * * 


y dialing “1-2-3-4” on a standard 
Western Electric telephone hand- 
set attached to the dashboard of an auto- 
mobile moving through Central park on 
January 24th, the driver of the vehicle 
was able to keep in constant telephonic 
communication with a transmitter in the 
Dumont Laboratories on Madison ave- 
nue in New York city. 
Frederick T. Budelman, chief engi- 
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neer of the Link Radio Corporation, ex- 
plained that this “selective calling” of in- 
dividual cars, within a 50-mile radius, 
had been made possible through the use 
of a 152—162-megacycle high-frequency 
band. 

It also will make possible in the near 
future, he added, dialing into existing 
telephone lines for local and long-dis- 
tance calls. It will enable the central sta- 
tion to make contact with any car on the 
road, if its general location is known, he 
said. 

This test was made in conjunction 
with the convention of the American In- 
stitute of Electrical Engineers at its 
fourth session in the Engineering Socie- 
ties building, New York city. 

Further details furnished by Mr. Bu- 
delman concerning the new equipment 
used for 2-way radio communication re- 
vealed that the transmitter which sends 
out the high-frequency waves is equiva- 
lent to a 750-watt unit. The station an- 
tenna through which it operates is 750 
feet above the street. 

“With the installation of a 15-watt 
transmitter in the mobile unit,” he con- 
tinued, “it is possible to dial either the 
main station or another car, with the 
same equipment. This system can be ex- 
panded to include any number of cars or 
groups of cars.” 

Among possible users of this im- 
proved system, he listed not only police 
departments, fire departments, and pub- 
lic utilities, but also taxicabs, busses, re- 
mote pickups for broadcasters, and pri- 
vate telephone service. 


x * * * 


fis National Federation of Tele- 
phone Workers’ executive board on 
January 13th announced a strike of 250,- 
000 telephone workers would be delayed 
thirty days and that it had requested 
withdrawal of pickets from telephone 
exchanges. 

The action followed immediately on a 
decision to order a strike and was taken 
“on advice of counsel,” the board an- 
nounced. 

A federation spokesman said it would 
adhere “strictly to provisions of the 
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Smith-Connally Act, and has directed its 
member unions to file 30-day strike 
notices.” 

Further, the spokesman said, the fed- 
eration has requested striking Western 
Electric Company workers to withdraw 
the picket lines around telephone ex- 
changes—the primary cause for the pres- 
ent telephone stoppage. 

The federation requested the Associa- 
tion of Communications Equipment 
Workers, federation affiliate which 
struck on January 9th at the Western 
Electric Company, to “defer the strike, 
withdraw their pickets, and turn the is- 
sues in dispute over to the NFTW.” 

Asked if this meant the Western Elec- 
tric strike would be called off, the spokes- 
man replied: “I think they’ll go back to 
work in the morning.” 

Joseph A. Beirne, president of the 
National Federation of Telephone 
Workers, earlier had announced that the 
federation’s executive board had ordered 
a nation-wide strike. Mr. Beirne, after 
a four - and - one - half - hour executive 
board conference, said the federation’s 
48 member locals would determine “just 
when and how and in what manner” the 
strike call would be carried out. 

A Labor Department spokesman said 
legal papers necessary for government 
seizure of telephone systems already 
were drafted. Officials have made it 
clear that the government would be un- 
willing to permit a “total collapse” of 
communications such as was mentioned 
by a union spokesman in discussing 
strike prospects on January 12th. 

The Labor Department official, who 
asked that his name not be used, said the 
question of government seizure might 
hinge not on the actual calling of a gen- 
eral company strike, but on how success- 
ful such a walkout proves if it is called. 


or ae 


oe that its financial future is 
endangered, the Michigan Bell 
Telephone Company filed suit in the Ing- 
ham Circuit Court on January 11th to 
invalidate state orders for a refund of 
$7,000,000 to customers in revenue for 
1944 and 1945, and for a rate reduction 
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of $3,500,000 this year. The bill of com- 
plaint asked that the proposed refunds 
to 1,000,000 patrons and the rate cuts 
affecting 640,000 customers be enjoined 
pending a final determination. 

Deploring the fact that the company 
must be the only major utility to chal- 
lenge a rate order by the Michigan Pub- 
lic Service Commission, Thomas N. 
Lacy, president, said that “we feel 
obliged to oppose any action that we be- 
lieve will jeopardize the quality of fu- 
ture service by the company.” 

Although the refunds are intended to 
avoid Federal excess profits taxes, Lacy 
said one-seventh of the total would come 
from revenue, and declared that “irrep- 
arable loss and injury” would result, 
The commission’s ruling was challenged 
as “arbitrary, unjust, and unreasonable,” 
and in violation of Federal internal rev- 
enue regulations and the state Constitu- 
tion. 

Lacy said that the company was un- 
able to increase its facilities during the 
war to meet ordinary civilian needs, and 
that a $50,000,000 expansion program is 
essential now merely to supply normal 
service. 

“Expansion by that amount, with no 
additional revenue, would drive our 
rate of earnings even lower than the in- 
adequate level to which they have fallen,” 
he said. 

Lacy declared that the commission 
underestimated the effect of the rate cut 
it ordered. 


* * * * 


HE third week of the strike of mem- 
bers of the American Communica- 
tions Association, Congress of Indus- 
trial Organizations, began on January 
24th with continued picketing in front 
of the Western Union building, 60 Hud- 
son street, New York city, and the an- 
nouncement by union officials that let- 
ters had been sent to President Truman 
and to Senators Robert F. Wagner and 
James M. Mead, protesting against “the 
laxity” of the Federal Communications 
Commission in dealing with conditions 
arising out of the strike. 
A copy of the protest was sent also to 


FEB, 14, 1946 





PUBLIC UTILITIES FORTNIGHTLY 


Paul A. Porter, chairman of. the FCC. 
The Joint CIO Strike Support Commit- 
tee charged that the FCC “by its inac- 
tion had been giving aid and comfort to 
the company.” 

T. B. Gittings, vice president in charge 
of public relations for the Western 
Union, announced that the telegraph of- 
fices in New York city handled more 
than 25 per cent of normal business on 
January 24th. This, he said, was the 
highest point reached since the strike 
started. 

Mr. Gittings said that this was pos- 
sible because some of the strikers were 
returning to work. 

Company officials refused comment on 
the protest to President Truman, which 
said: 

It has always been our impression ‘that 
the commission was established to regulate 
the communications industry for the protec- 
tion of all the people. This certainly carries 
with it the obligation to punish violations 
of the law to guarantee against their reoc- 
currence. Yet we find the FCC guilty of a 
complacency which is in fact giving active 
aid and comfort to a company which has 
shown such great irresponsibility toward the 
telegraph-using public, toward its employees, 
and toward the law. 

The CIO officials said the FCC had a 
public responsibility to do everything in 
its power to have normal telegraph serv- 
ice restored and criticized it for having 
failed to do this. The letter noted that 
the union accepted the proposal of Mayor 
O’Dwyer for arbitration of the dispute, 
and termed the refusal of the company 
to go along as “unjust, unreasonable, 
arbitrary, and arrogant.” 


M EANWHILE, the possibility of inter- 

vention in the Western Union 
telegraph strike by the FCC was sched- 
uled to be studied when the commission 
met the latter part of last month, Paul 
A. Porter, chairman, announced. 

Porter said the FCC was deeply con- 
cerned about the tie-up of facilities in 
the New York area but expressed doubt 
as to whether the commission has the au- 
thority to act to restore service. He 
pointed out that the FCC has no power 
or jurisdiction with regard to a labor dis- 
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pute. “We are concerned with mainte- 
nance of service,” he declared. 

The American Communications Asso- 
ciation called its workers out in the New 
York-northern New Jersey area early 
last month in protest against a War La- 
bor Board pay rise decision. The union 
protested to the FCC on January 19th 
over the Western Union practice of us- 
ing special delivery mail in delivering 
telegrams in New York city. The prac- 
tice violates the Federal Communications 
Act, it was charged. 

Joseph P. Selly, president of the ACA, 
and company officials continued to dis- 
pute the effect of the strike on tele- 
graphic communications in New York. 
Selly contended that service was 95 per 
cent curtailed. Company spokesmen as- 
serted traffic was at 25 per cent of nor- 
mal. 

Selly also maintained the tie-up had 
reduced traffic nation wide by 25 per 
cent, while the company reported it had 
but little effect outside of the city of New 
York. 


* * * * 


eB. independent telephone com- 
panies recently won a preliminary 
victory in the Wage-Hour Bill. The Sen- 
ate Labor Committee, in breaking the 
long deadlock on the bill to increase the 
national minimum wage from 40 cents to 
65 cents, has taken cognizance of the 
telephone companies’ plea for relief of 
smaller telephone exchange operations. 
The prevailing law exempts telephone 
operators in exchanges of less than 500 
stations. The Senate committee bill in- 
creases this exemption to operators at ex- 
changes of 1,000 stations. The exemp- 
tion would also extend to Bell system 
operation. Otherwise, the law provides 
for an increase of the minimum wage for 
all industry from 40 cents to 65 cents 
an hour within one hundred and twenty 
days after enactment, and up to 70 cents 
within two years, and up to 75 cents 
within five years. It is generally ex- 
pected that the House bill will not carry 
through the drastic minimum wage pro- 
visions of the Senate version. 
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and 
Comment 


By OWEN ELY 


Saratoga Decision Failed to Clar- 
ify Question of Taxing Public 
Power Agencies 


N January 14th the U. S. Supreme 
Court handed down a 6-to-2 deci- 
sion that New York state and its two 
agencies, Saratoga Springs Commission 
and the authority, must pay the Federal 
tax of 2 cents a gallon on bottled mineral 
and table waters sold commercially. The 
case had been before the court for some 
time, and it had indicated that it was in- 
terested in reviewing the whole broad 
question of state tax immunity. Hence 
briefs had been filed in support of New 
York state’s claim for tax exemption by 
the attorney generals of 47 states and the 
solicitors of 12 cities. However, despite 
this widespread interest in the case the 
decision unfortunately failed to clarify 
the question whether public power agen- 
cies can legally be taxed by the Federal 
government. Apparently little more 
progress had been made in clearing up 
this important issue than in previous de- 
cisions, such as the one involving the 
street railways in Boston (after they 
were taken over by the state of Masschu- 
setts), the South Carolina liquor case, etc. 
The eight members of the court who 
considered the Saratoga Case were split 
into four groups. Justices Douglas and 
Black would deny the Federal govern- 
ment any power whatever to tax the 
states or their agencies, regardless of the 
nature of the activities involved. On the 
other hand, Justice Frankfurter, in his 
opinion, held that Congress has the same 
broad power to impose taxes as it has to 
regulate the commerce between states. 
Four members, Chief Justice Stone and 
Justices Murphy, Reed, and Burton, 
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took a middle-of-the-road view. They 
would differentiate between the various 
state or municipal activities, such as the 
operation of street railways, the sale of 
liquor, mineral water, etc. The special 
opinion of Justice Rutledge raised a 
minor point of statutory construction. 


— comments on the case have 
varied widely. The Journal of Com- 
merce (New York) stressed the court’s 
contention that the early statement by 
Chief Justice Marshall, “the power to tax 
involves the power to destroy,” had mis- 
takenly become the “‘basis of a broad doc- 
trine of intergovernmental immunity, 
while at the same time an expansive scope 
was given to what were deemed to be 
‘instrumentalities of government’ for 
purposes of tax immunity.” This paper 
went so far as to hold that the Internal 
Revenue Department might now feel free 
to levy taxes on some of the power agen- 
cies (other than those created by Con- 
gress), which would place this particular 
question, of such broad interest to the 
utility interests, before the courts for 
specific interpretation. The Journal felt 
that public power agencies had received 
a setback. The Bond Buyer, Wall Street 
organ of the municipal bond business, 
took a somewhat opposite point of view, 
and more recently Paul Heffernan in 
The New York Times held that the deci- 
sion was a,definite aid to the future mar- 
ket for tax-exempt bonds of state and lo- 
cal governments. 

Mr. Heffernan held that, despite the 
fact that the court permitted Federal tax- 
ation of mineral water for commercial 
sale, “in fundamental effect the concen- 
sus of the court majority was a reaffirma- 
tion of the historic doctrine of reciprocal 
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Federal-state immunity from tax or other 
derogative interference.” Such immunity 
had never been seriously questioned un- 
til the attempt made during the war to 
tax the bonds of the Port of New York 
Authority, which the Supreme Court re- 
fused to sanction. 

Austin J. Tobin, secretary of the Con- 
ference on State Defense, held that the 
states, in filing their brief, expressly re- 
frained from supporting the immunity of 
the specific bottling operation, and re- 
stricted themselves to a discussion of the 
basic doctrine of immunity, which view- 
point was upheld by a majority. 

It is unfortunate that the issue of pub- 
lic power taxation has not yet been 
presented to the Supreme Court in spe- 
cific form. Unless this can be done 
through action of the Treasury Depart- 
ment, it may be necessary for Congress 
itself to enact new legislation, which 
would eventually go to the Supreme 
Court for determination. Such action 
might well be undertaken by the Boren 
Committee in the House, which has been 
exploring this field. 


> 


Geographic Integration 
Requirements 


N former years there has been much 

discussion over the meaning of § 
11(b)(1)(B) of the Holding Company 
Act “that the commission shall permit 
a registered holding company to con- 
tinue to control one or more additional 
integrated public utility systems, if, after 
notice and opportunity for hearing, it 
finds that . . . all of such additional sys- 
tems are located in one state, or in ad- 
joining states, or in a contiguous foreign 
country.” 

The commission wrestled with the in- 
terpretation of this proviso for many 
years, and more recently the Supreme 
Court indicated some interest in the 
question. At one time it was assumed 
that the phrase “in one state, or in ad- 
joining states” must be rigidly inter- 
preted—that the system could not extend 
beyond one selected state and a ring of 
states immediately adjoining it. But the 
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recent permission granted American Gas 
& Electric by the SEC to retain its en- 
tire central interconnected system, di- 
vesting itself only of two separate out- 
lying properties (Atlantic City and 
Scranton), definitely widened interpre- 
tation of the phrase. Even if Ohio be 
taken as a “central state” in the Amer- 
ican system, only Michigan, Indiana, 
West Virginia, and Kentucky would 
qualify as adjoining states, whereas the 
system extends further into Virginia and 
Tennessee. It is true, of course, that the 
sections served in these states do not 
make up a very big part of the system, 
and they are fully interconnected with 
the other properties (excepting the two 
which will be disposed of). 

A similar case is the southern group of 
Commonwealth & Southern. At one 
time there seemed to be some doubt 
whether the SEC would permit the 
southern group to be retained intact, 
despite the fact that it is interconnected. 
Under the narrow interpretation of “ad- 
joining,” Alabama as a selected state is 
bordered by Mississippi, Florida, and 
Georgia, but South Carolina would have 
to be dropped. While the Common- 
wealth Case is not yet closed it appears 
likely that the broader interpretation of 
the geographic phrase will govern, and 
this may help expedite the final reshuf- 
fling of other holding company systems 
to conform to the law. 


¥ 


Commonwealth & Southern 


i SEC, having permitted Com- 
monwealth & Southern Corporation 
to amend its integration plan, has indi- 
cated that it finds the new plan “highly 
complicated and confusing.” Hence the 
commission has requested the company, 
or any other party interested in the re- 
organization, to file a new plan within 
thirty days, following which hearings or 
other action will be taken. The SEC, 
while willing to permit retirement of the 
preferred stock in order that coramon 
stockholders can obtain a more substan- 
tial equity than would have resulted from 
the original plan, apparently leans toward 
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the method of selling or distributing part 
of the assets to accomplish this purpose, 
rather than giving common stockholders 
an option to put up necessary funds. 
Arthur J. Neumark, a partner of H. 
Hentz & Company, recently prepared an 
interesting analysis on Commonwealth. 
He pointed out that net income reported 
for the twelve months’ period ended No- 
vember 30th, amounting to about $14,- 
500,000, would have been nearly doubled 
if allowance were made for tax savings 
under the new law and for uncompleted 
refinancing of the operating subsidiaries’ 
bonds and preferred stocks. The system 
would recover over $1,200,000 in 1946, 
representing the previous annual plant 
amortization of Consumers Power, now 
completed ; and in 1947 Georgia Power’s 
transportation write-off program also 
would be out of the way, saving an addi- 


tional $930,000 (income taxes adjusted). 

The general outlook for the system was 
considered highly favorable, since total 
revenues have been running less than 1 
per cent below a year ago despite the loss 
of heavy war business, strikes, etc. Gas 
revenues are up about 9 per cent and sub- 
stantial gains in electric output are an- 
ticipated. While some rate cuts may be 
in order, the system’s average residential 
rate, approximately 2.7 cents per kilo- 
watt hour, is already well below the aver- 
age for the country, and, in the past, de- 
creases have produced an expanding vol- 
ume of business. Earnings for 1946 are 
forecast at around $30,000,000 or about 
63 cents a share on the common stock 
after deducting preferred dividend re- 
quirements ; and capitalizing these earn- 
ings at 15 times would indicate a value 
of $9-$10 a share. 


=e 
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PPROACHING the matter from another 
angle, capitalizing the estimated 
1946 operating company earnings at 15 
times would give a valuation of about 
$450,000,000, to which could be added 
$14,000,000 net working capital of the 
parent company. Deducting the full claim 
of the preferred stockholders ($139.25 
a share for redemption price and arrears, 
or a total of $206,300,000) would leave 
a net valuation of $258,000,000, or $7.70 
a share for the common. 

Still another approach would be to as- 
sume that Consumers Power, Central II- 
linois Light, and Southern Indiana Gas 
& Electric could be sold at about 18 times 
earnings, which together with parent 
company cash would suffice to retire the 
preferred stock. Common stockholders 
would then retain Ohio Edison plus the 
southern properties, with combined 1946 
earnings estimated at 60 cents a share on 
the parent company’s common stock. 
Capitalizing the latter figure at 15 times 
would give a value of $9. Other possible 
plans, according to Mr. Neumark, would 
be to dispose of Ohio Edison instead of 
Consumers Power, raising the balance of 
required funds by a moderate bank loan. 
Or the shares of three out of the four 
northern properties might be distributed 
to preferred stockholders, together with 
a cash payment. 

It appears likely that a number of 
plans will be submitted to the SEC. But 
the $64 question in attempting a valu- 
ation of the company’s assets is—how 
much will state commissions exact in 
rate cuts. Indiana is trying to take all the 
tax savings for consumers. Michigan, 
based on past action, might follow suit. 
It is hoped, however, that a more liberal 
attitude will prevail in the country as a 
whole. 

+ 


Pro Forma Figures 


Ik the previous issue, the department 
commented on the need for pro forma 
earnings figures, with complete tax de- 
tail, in each security prospectus, so that 
investors could promptly obtain the es- 
sential information needed to appraise 
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the new offering. In this connection at- 
tention was called to the earnings setup 
in the recent Potomac Edison prospectus, 
which might be taken to indicate over-all 
coverage of interest and preferred divi- 
dend requirements at only about 1.32, 
whereas the pro forma statement would 
show about 2.10, and almost 4 might be 
estimated after allowance for 1946 tax 
savings, etc. 

Another interesting example is the 
prospectus on Dallas Railway & Terminal 
common stock dated January 23rd. On 
page 5 of the prospectus a summary of 
earnings and dividends indicates there 
were no share earnings at all in the pre- 
war years 1939-41, and no dividends. 
This was misleading, since fixed charges 
in the prewar period averaged about 
$307,000 compared with only $119,000 
in the twelve months ended October 31, 
1945. Of course Federal taxes would 
have absorbed (on the present basis) 38 
per cent of this saving. Another mislead- 
ing item was the prewar rental for leased 
property approximating $186,000, which 
disappeared during 1942 due to cor- 
porate changes. (The leased property 
was given to Dallas by Electric Power 
& Light in 1942, as a result of a series 
of transactions described on page 8 of 
the prospectus.) Thus, the prewar earn- 
ings on a pro forma basis might be esti- 
mated at around $1.40 after allowing for 
taxes at the present rate. While this does 
not necessarily mean that postwar earn- 
ings will approximate prewar, neverthe- 
less the pro forma figure is a necessary 
step toward appraising future earnings. 


Wire the various groups which bid 
for the issue had doubtless studied 
the earnings record carefully, it is in- 
teresting to note that the company as- 
sumed a possible price of $30 (in cal- 
culating its registration fee). The suc- 
cessful bid was $21.649, and the second 
bid was quite close at $21.379. (The top 
bidders evidently assumed that the stock 
could be successfully offered to yield 
about 6 per cent, based on the indicated 
dividend of $1.40.) The third bid, how- 
ever, was only 15.59, and it was also 
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PUBLIC UTILITY SECURITY OFFERINGS IN SECOND HALF OF 1945 


Rating Amount Offering Recent Call Approx. 
Moody (Mill.) Price Price Price* Yield 
Bond Issues 
Mountain Sts. Pr. Ist 3/75 101.95 1044 105% 
Portland G.E. Ist 33/75 102.41 
Penn. Tel. Ist 23/75 6 102.50 
Amer. T. & T. deb. 22/80 100 
So. Bell T. & T. deb. 23/85 101.125 
Kings Co. Ltg. 1st 33/75 102.41 
Monongahela Pr. Ist 3/75 102.50 
West. Lt. & Tel. 1st 3/75 6 
Consumers Pr. Ist 23/75 
Ind. Gas & Wtr. 1st 33/70 
Minnesota P. & L. Ist 34/75 
Pub. Serv. Ind. Ist 34/75 
Amer. T. & T. deb. 23/75 
Conn. L, & P. ref. 3/80 
Penn. P. & L. Ist 3/75 
So. West. Bell Tel. deb. 22/85 
Calif. Wtr. Serv. Ist 34/75 
Cincin. G, & E. 1st 24/75 
Pacific G. & E. ref. 3/77 
Penn. Pr. & Lt. deb. 3/65 
Pub. Serv. Okla. ist 23/75 
Dayton Pr. & Lt. 23/75 
Montana Pr. Ist 23/75 
No. States Pr. (Minn.) Ist 22/75 
Penn. Pr. 1st 28/75 
Union Elec. of Mo. 1st 22/75 
Lake Sup. Dist. Pr. 1st 3/75 
United Transit deb. 4/60 
Pac. T. & T. deb. 23/85 
Phila. Trans. lst & ref. 32/70 
Buff. Niag. Elec. Ist 23/75 
Sioux City G. & E. 1st 22/75 


Preferred Stocks 


Panhandle E. P. L. 4% pfd. .......... $14 
PE, “TE, Be DEG, ccccsccccccoeses + 
Iaeho Power 490 ple. .....ccccccssce 4 
Monongahela Pr. 4.40% pfd. ......... 9 
Union Elec. of Mo. $3.70 pfd. ........ 4 
Pub. Serv. Okla. 4% pfd. ........... 3 
Unit. Transit 5% conv. pfd. ......... 4 
Ind. Assoc. Tel. $2 pfd. ..........00. 2 
Sioux City G. & E. 3.90% pfd........ 4 
Cot: Pw LOR BOR sis ccc ccckeves 10 


*May be callable at lower price for sinking fund. 


Date of Number of 
Offering Shares 

Common Stocks 
8-23 Rockland Gas 30,500 26 
ie : Caen passes Co. OB. oncics cocececvesces 445,778 9.70 
ey ee as cal ecb aewees wun 700,000 40 
19-24 Florida Power Corp... ........ccccosccccccves 539,240 17 
10-26 Montana-Dakota Util. .........-cseccecscees 223,351 11.50 
Se Gen ene BP a iinevisd ee dsisee 840,000 13% 
11-2 Central La. Electric 4,065 26 
EAR MN is OE Os oss cca cos sacusevunesace 153,006* 28% 


*Subject to exercise of subscription rights on about two-thirds of the amount. 
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rumored that a “freak” bid of only about 
3 appeared. In any event, it is obvious 
that the question of market valuation was 
a difficult one at best, and the lack of 
pro forma figures doubtless added to the 
obstacles. 

Another difficulty in interpreting the 
earnings table for 1939-45 (page 4 of the 
prospectus) was the wide variation in 
the property retirement reserve from 
year to year, plus the fact that in 1944-45 
transfers of net income to surplus re- 
serve accounted for part of the reduction. 
Some effort might have been made to 
iron out these discrepancies in a pro 
forma statement, though this is a more 
debatable point. 


¥ 


Transit Stocks 


A YEAR ago it was apparently assumed 
that the prosperity of the transit 
companies was purely a wartime phe- 
nomenon which would quickly fade after 


V-Day. It was not generally realized that 
many cities would continue crowded with 
returning GI boys despite loss of war 
contracts, and that it might be several 
years before the supply of automobiles 


would go back to normal. In general, it 
appears that the transit companies are 
still doing very well; in some cases traf- 
fic has even been higher than in the year 
previous. 

It is very difficult, however, to obtain 
satisfactory current earnings figures. In 
most cases interim reports are for the 
nine or ten months ended September or 
October, rather than the twelve months’ 
basis so commonly used by the electric 
light and power companies. This means 
a necessary adjustment which may prove 
inaccurate. In some cases no interim 
figures at all are available, and in other 
cases there are contingency charges or 
tax irregularities. The figures contained 
in the table below should therefore be 
carefully checked by any reader inter- 
ested in a particular issue. They are pre- 
sented only to afford a broad picture of 
the relationship between prices and earn- 
ings. Newcomer to the list is Dallas Rail- 
way & Terminal, whose common stock 
was sold to the public at $23.25 a share 
on January 23rd by a syndicate headed 
by First Boston and Blyth. The stock was 
purchased from Electric Power & Light. 
(See comment on the prospectus, page 
236, in this department.) 
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TRANSIT COMPANY STOCKS 


Where Price 
Traded About 
Baltimore Transit O 
Dallas Ry. & Term. ........ O 
Los Angeles Transit Oo 
Rochester Transit O 
Syracuse Transit O 
Twin City Rapid Transit ... S 
Kansas City Pub. Serv. O 
Third Avenue Transit S 
St. Louis Pub. Serv. “A”... O 
Eastern Mass. St. Rys. ...... Oo 
Capital Transit O 
Phila. Transportation O 
Duluth-Superior Transit .... O 
Cincinnati St. Ry. .......... O 
National City Lines* . 
Chic. So. Shore& So. Bend... O 
Market St. Ry. pr. pfd. .... S 


Recent Share Earn. Price-Earn. 1945 
12 Mos. 


Div. 
(a) 
$1.40 


Amount Ratio 
Sept. $1.52 

Oct. 3.07 

June 1.65 

Dec. ’44 
Dec. ’44 
Sept. 
Sept. 
Sept. 
Nov. 
Oct. 
Dec. 44 
Sept. 
Dec. *44 
Dec. 45 
Sept. 
Nov. 
Dec. ’44 


SSleesse: 


NAeKe oO 


~YNEN, OHYRYudspr 
SSntRetESs 
: Restes 


ht ee 


S—Stock Exchange. C—Curb Exchange. O—Over counter, or out-of-town exchanges. *Hold- 
ing company controlling a number of bus lines over separate local systems. **Before income taxes 
and contingencies. }Company being liquidated. (a) Arrears on preferred stocks. (b) Full interest 
not paid on income bonds. (c) Recent quotation not available. (d) Pro forma. NA—Not avail- 


able. D—Deficit. 
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What Others Think 


Senators Debate Need of California 
Federal Power Line 


HEN the Senate considered the 

First Deficiency Appropriation 
Act, 1946, last December, the question of 
providing funds for the construction of 
transmission lines on the Central Valley 
(California) project of the Reclamation 
Bureau was debated at some length. 

This matter of building transmission 
facilities, as recommended by Interior’s 
Bureau of Reclamation, has been before 
Congress several times. Heretofore, it 
has been turned down, upon the evidence 
presented before Senate and House com- 
mittees that the facilities of Pacific Gas 
and Electric Company are available for 
the distribution of Central Valley power 
—Shasta dam power—upon terms which 
are advantageous to that Federal project. 
To build additional transmission lines 
was argued to be uneconomic, and an un- 
necessary expenditure. 

This recent appropriation, however, of 
$730,000 for a 230-kilovolt transmission 
line from Oroville to Sacramento (rep- 
resented by the Reclamation Bureau as 
necessary to carry power for irrigation 
pumping) was approved by the House. 
In the Congressional Record (December 
13, 1945, pages 12,302-12,308) is re- 
ported the Senate debate on this item. It 
will provide the first section or “leg” of a 
proposed grid to cover the lower Central 
valley area to the bay section. A perusal 
of this debate discloses interesting side 
lights upon the views of certain Senators 
as to congressional policy regarding the 
disposal of surplus electric power from 
Federal hydro projects. The following 
extracts from the Record, reflecting the 
debate upon various angles of this con- 
troversial question, make instructive 
reading. The opening statement was 
made by Senator Carl Hayden (Demo- 
crat, Arizona) : 


An examination of the bill will show that 
the House of Representatives, recognizing 
the need for transmitting power from Shasta 
dam down into the Central valley, a dis- 
tance of approximately 200 miles, has ap- 
proved an appropriation of $730,000 to build 
a transmission line for that purpose. In the 
House report the statement is made that the 
purpose of transmitting this power is to 
make it available to pump water up to the 
farm lands in the San Joaquin valley. . 

All during the war there was no construc- 
tion of transmission lines in the Central Val- 
ley project because of the great need for 
materials and men. A wartime arrangement 
was made between the existing power com- 
pany, which operates in northern California, 
the Pacific Gas and Electric Company, and 
the government, under which the government 
arranged to carry over the lines of the power 
company the power then developed, down 
to San Francisco and the bay cities to be 
used in war work. The understanding was 
that there would be no loss to the company 
and no advantage to the government as a re- 
sult of that temporary arrangement. So every 
proposal which has been made during the 
past four years to construct a transmission 
line in that area has been set aside by the 
House of Representatives until the end of 
the war. 

The war being over, the House of Repre- 
sentatives, recognizing the need, placed this 
appropriation item in the bill, and I believe 
that the Senate should go along with the 
House. . 

Mr. Revercoms [Republican, West Vir- 
ginia]. I have listened with great interest 
to the very clear statement of the Senator. 
Am I correct in concluding that the entire 
beneficial effect of construction of this line 
would occur in one valley within one state? 
As I understand, the result would not be to 
benefit a large area of the country. It would 
not be something of national interest, but 
would be solely for the purpose of build- 
ing a transmission line into a valley in Cali- 
fornia. . 


by response to this query by Senator 
Chapman Revercomb, Senator Hay- 
den said, “We are laying down a prin- 
ciple, I may state to the Senate, which 
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is national in scope.” In those few words 
is found a concise statement of the pre- 
vailing viewpoint among proponents of 
public power. The following analysis 
which Senator Hayden then presented of 
the Central valley situation casts further 
light upon that viewpoint: 


Wherever a dual-purpose dam is con- 
structed in the United States, that is to say, 
when we construct a dam which controls a 
stream so as to prevent floods and impounds 
water in that connection, and the water im- 
pounded behind the dam can gradually be 
let out, through hydroelectric power facili- 
ties, thus creating electric power, the gov- 
ernment building the dam and the power 
plant can receive revenue from it. If we 
are to say that, having built a dam of that 
kind, the government is forbidden by a 
policy of Congress to transmit the power 
away from the dam to any other place, if 
there is an existing public utility which can 
carry it, that will mean that the govern- 
ment must not build a transmission system 
which will compete with or take business 
from an existing public utility. 

In other words, Mr. President, the dispute 
here really narrows down to this question: 
Is it necessary to build this transmission 
line in order that the power generated at 
Shasta dam may be carried from that dam 
into central California, or can that purpose 
be accomplished by transmitting the power 
in a roundabout way over the existing trans- 
mission lines owned by the Pacific Gas and 
Electric Company? That is where the dis- 
pute arises. The power company admits that 
it does not have the lines now, but it claims 
that by combining its lines with other lines 
and placing them all under its control, it 
could handle the matter better and with 
greater advantage to the community than 
the Federal government could do by build- 
ing transmission lines. I wish to place in 
the Record the proof of the statement that 
the building of a new transmission line will 
be required. 


EFERRING then especially to the ques- 

tion of disposal of all power solely 

to Pacific Gas and Electric Company, the 

debate discloses these interesting and 
contrasting views: 


Mr. Hayven. The point is that the 
Congress authorized the construction of this 
project for several purposes—for flood con- 
trol; for improvement of navigation on the 
Sacramento river; to prevent tidewaters 
from drowning out lands in the delta, and 
thus making them salt; to provide hydro- 
electric power and for other purposes; and 
work ... has been carried on for some time. 

In connection with the issue which is 
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presented here, let me say that it is urged 
on the part of the private power company 
that it should be the sole purchaser of the 
power from Shasta dam, that it is now so 
situated that it is taking the limited product 
from the dam—the power there is not fully 
developed—and that it can expand its trans- 
mission line facilities so as to be able to 
take all of it. 

Mr. Wuerry [Republican, Nebraska]. 
The company has offered to buy all the 
power which the Shasta dam will provide. 

Mr. Hayven. I do not question that. 

Mr. Wuerry. I understood the Senator 
to say that the company is not taking all the 
power._ 

Mr. Hayven. That is because all of it 
has not yet been developed or generated. 

Mr. WuHerry. But I think it should be 
pointed out that the company stands ready 
to take all the power. 

Mr. Haypen. There is no doubt about 
that. 

Mr. Wuerry. If the rate which the 
company agrees to pay for the power is 
not satisfactory to the Federal government, 
the company will agree to let the Federal 
Power Commission fix the rates; is not that 
true? 

Mr. Haypen. There is no doubt about 
that. 

Mr. Wuerry. ... Mr. President, a com- 
mittee of which I was a member went to 
California and considered this whole matter. 
We interviewed representatives of both sides 
of the controversy, and we heard their views. 
I wish to have the Senator keep the record 
straight. From what the Senator said, I re- 
ceived the impression that the company 
would not take all the power. 

Mr. Hayven. I had no intention of 
making such a statement. .. . 

Mr. Wuerry. I know the company is 
perfectly willing to take all the power which 
is developed at the Shasta dam, and is will- 
ing to take it at rates which are determined 
by the government agency, and the company 
will distribute all the power over its own 
transmission lines. The only question is 
whether the government wishes to build a 
competing transmission line. .. . 

Mr. Haypden. The question is whether 
we are to build a tremendous storage reser- 
voir and a very large power plant—one de- 
veloping 120,000 kilowatts, which is an 
enormous amount of power—and whether 
we then are to arrange to have only one 
purchaser for the power; in other words, 
take such action that no one except the pub- 
lic utility which now monopolizes the field 
in northern California can buy the power. 
That is the proposition which is presented 
by those who feel that the Federal govern- 
ment should not engage in the transmission 
of power. They honestly believe, as does 
the Senator from Nebraska, that the private 
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utility can serve the community better than 
the government could, and that the govern- 
ment would thus avoid the expenditure of 
the money which a transmission line of that 
kind would cost. 

So the issue is whether we wish to make 
the enormous investment in dams and power 
plants, with the certainty that we shall have 
but one purchaser. I do not believe that is 
good public policy. . 


The question as to whether the pro- 
posed Oroville - Sacramento line will 
compete with facilities of Pacific Gas and 
Electric brought forth decided differ- 
ences in opinion in this debate. Mr. 
Hayden said: 


Mr. President, I wish to make it per- 
fectly clear that the building of the trans- 
mission line as provided for by the House 
of Representatives will not result in a dupli- 
cation of the facilities which the power 
company has on hand. I shall read from 
the record of the hearings which I held 
as chairman of the subcommittee handling 
the Interior Department appropriation bill 
last July. I first read from the testimony of 
Mr. Warne, who represented the United 
States Reclamation Service: 

“IT should like to point out that there are 
no transmission lines now in existence which 
would be capable of delivering the 120,000 
kilowatts of required power from any source 
to our proposed pumping plants on the 
Delta Cross channel, Delta-Mendota, and 
Contra Costa canals.” 

The Reclamation Service flatly asserts that 
there are no transmission lines in existence 
today which can do that job. . 


an Joseph H. Ball (Republican, 
Minnesota) voiced quite a different 
view of this matter, and quoted the testi- 
mony of James B. Black, Pacific Gas 
and Electric’s president, as to the dupli- 
cation with that company’s facilities 
which will result from the construction 
of the proposed public power line: 


Mr. Batt. In his testimony with regard 
to this particular item of $730,000 for an 
extension of the Oroville line to Sacramento, 
Mr. Black said, on page 525 of the hearings, 
as follows: 

“Moreover, a line from Oroville to Sacra- 
mento and to the pumping plants will be a 
clear duplication of a company line already 
in operation and now used in connection with 
the transmission of Shasta power. There is 
also a vacant position on the towers which 
carry this line on which the company can in- 
stall additional wires at a cost of $900,000. 
With this expenditure the company can do 
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what under the bureau’s estimates would 
cost the government $3,500,000. Here is a 
waste of $2,600,000 which must be carried 
by the water users on the project or the 
Federal taxpayers of the nation.” 

Mr. Haypen. Mr. Black was merely 
talking about the initial expenditure. 

Mr. Batt. No; he stated flatly that this 
is a line now having a vacant position on 
the towers. That is what he stated, if I can 
read English. 

Mr. Haypven. In order to do the entire 
job it would cost his company approximately 
$22,000,000. It was claimed that it would 
cost the government more money. 

Mr. Wuerry. But the appropriation is 
one for a transmission line that would dupli- 
cate the present system. 

Mr. Haypven. No. I have presented what 
evidence I can to the Senate to the effect 
that there would be no duplication. 


gyn Wherry then added his voice 
in opposition to the statements of 
Senator Hayden: 


I agree with the statement that from the 
present point on to the point where it is to 
be built, the question to which the Senator 
has referred may be involved. I am talking 
about the appropriation which has been re- 
quested in this bill. I contend that there 
would be a duplication. Here is the testi- 
mony, on page 523: 

“The requests now made are intended to 
commit Congress to a plan to parallel and 
duplicate existing facilities of this company.” 

What language could be plainer than that? 

Mr. Haypen. The testimony which ap- 
pears in the next volume of the record which, 
unfortunately, has not been printed— 

Mr. WuHerry. The Senator does not 
mean to say that Mr. Black has changed 
his testimony, does he? 

Mr. Hayven. Not at all. 
saying that all along we have had this dis- 
pute between Mr. Black and his engineers on 
the one hand, and the engineers of the 
United States Reclamation Service on the 
other. The question remains, do we want 
to insist that at this dam there shall be but 
one customer for the purchase of power? 

If the Senator believes that the Pacific 
Gas and Electric Company is a well-managed 
and well-supervised power monopoly, he will 
vote to strike out the amendment. If he 
believes on the other hand that the Fed- 
eral government should have more than one 
customer for its power, he will vote to 
spend money for the purpose of building a 
transmission line for a distance of approxi- 
mately 200 miles in the Central California 
valley. In my judgment it would result in a 
oo saving to the landowners and to the 

armers, 


I am merely 
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“AND MRS. JONES WOULD LIKE TO KNOW HOW TO KEEP HER HUSBAND 
FROM TAKING HER MARBLE CAKE TOO MUCH FOR GRANITE!” 


A rather extended statement was made 
by Senator Sheridan Downey (Demo- 
crat, California), dwelling principally 
upon the prospective benefit the proposed 
Federal transmission line would bring to 
the city of Sacramento, which wants to 
substitute municipal electric service 
with power to be taken from Shasta dam 
for that now rendered for many years by 
Pacific Gas and Electric Company. This 
statement elicited the following signifi- 
cant comment from Senator Chan Gur- 
ney (Republican, South Dakota) : 

Bearing out the Senator’s statement about 
the Sacramento Utility District, in the testi- 
mony before the committee, Mr. Black made 
this statement: 

“If the suit were decided tomorrow in 
favor of the district it would take many 
months to work out the physical details of 
transferring the property. Furthermore, the 
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district has stipulated in the condemnation 
proceedings that it will purchase its power 
requirements from the company for a period 
of two years after the next June 30th fol- 
lowing ‘the acquisition of our property.” 


There then ensued an exchange be- 
tween Senator Alexander Wiley (Re- 
publican, Wisconsin) and Senator 
Downey, in the course of which Senator 
Wiley made some observations upon the 
problems to be faced by business-man- 
aged utilities when portions of their elec- 
tric systems are taken over by munici- 
palities or other public power agencies: 

Mr. Witey. I must admit my ignorance 
about the facts, as I am not a member of 
the committee which has been giving con- 
sideration to this matter, but, inasmuch as 
the distinguished Senator lives in California, 

I should like to ask him one or two ques- 

tions. 
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It is his judgment, I understand, that 
people in Sacrainento will in the near future 
obtain what is called the distributing sys- 
tem? 

Mr. Downey. That is correct, 

Mr. Wirey. I have heard the discussion 
on the floor by several Senators, and I wish 
to know whether or not in the Senator’s 
opinion the. present transmission line ade- 
quately supplies power to the communities 
which need it. 

Mr. Downey. I am not certain I thor- 
oughly understand the Senator. There un- 
doubtedly will have to be additional trans- 
mission lines constructed to bring the power 
down from the dam into the valley. In frank- 
ness, I must say I think there is no doubt 
that if the public constructs the transmis- 
sion line it will, to a certain extent, I would 
say toa material extent, duplicate the trans- 
mission facilities of the Pacific Gas and 
Electric. 

Mr. Witey. The Senator has anticipated 
my third question. The fourth question is 
that the Pacific Gas and Electric is largely 
owned, is it not, by stockholders in Cali- 
fornia? 

Mr. Downey. I wish I could say that 
that is true, but there are a great number of 
stockholders of both common and preferred 
stock of the Pacific Gas and Electric all 
over the United States. It is a listed stock, 
I think, on the New York Stock Exchange, 
considered one of the blue chip stocks. Its 
bonds also are considered very high class, 
and I think they are owned all over the 
United States. 

Mr. Witey. I could put the matter this 
way, then, that a large group of citizens of 
the United States owns the stock of this 
company, and that the stock is largely dis- 
tributed. 

Mr. Downey. I believe it is; yes. 

Mr. Witey. The proposition here, then, 
as I gather it from the discussion I have 
heard during the last few minutes is for the 
government to spend about $70,000,000 to 
build transmission lines, and when built—— 

Mr. Downey. If the Senator will per- 
mit me to interrupt him, a stand-by steam 
plant is included. 

Mr. Witey. And a stand-by steam plant, 
which, when built, will directly come in 
competition with the investments of the 
ordinary citizens in the stock of this com- 
pany. 

Mr. Downey. I would say that there is 
no doubt of that. I might say to the dis- 
tinguished Senator that I think one of the 
strongest arguments for municipal owner- 
ship of power plants is that it makes it pos- 
sible to have a measuring stick by way of 
competition, so that it may be determined 
what rates public power companies should 
charge. I might say we have in Los Angeles 
the same kind of public ownership as that 


for which the people in Sacramento and the 
people in other places in California are seek- 
ing, and in the case of Los Angeles the busi- 
ness has been very profitably and very ef- 
ficiently conducted. . . . 

Mr. Witey. I think the Senator mis- 
understood me. I thought the Pacific Gas 
and Electric owned its distribution system, 
that its transmission lines were transmitting 
current to each community, and that the 
transmission system was owned generally 
by the Pacific Gas and Electric Company. 
Am I correct? If that be so, if we take 
away from the Pacific Gas and Electric 
Company the business of furnishing current 
to these communities, whether the systems 
are publicly owned or privately owned, we 
are taking away from it a source of revenue, 
and thus we are injuring the rights of the 
citizen in the stock which he may own. That 
is what I am getting at. 

Mr. Downey. Let me _ express this 
opinion: Certainly, so far as I know, there 
will be ample market in northern California 
for all the power which can be produced 
by this public project, and likewise by the 
Pacific Gas and Electric Company. In other 
words, the mere fact that the public is in 
operation there will not prevent the Pacific 
Gas and Electric from finding a market for 
what it produces. ... 


V. greene interesting angle to this con- 
tinuing effort by Interior’s power 
representatives to build and extend their 
own transmission system in California, 
and the effect, were such a policy ap- 
proved by Congress, upon the tax-paying 
citizens of the other 48 states, were 
pointed out by Senator Wiley: 


So far as I know, in the state of Wiscon- 
sin, there are no government-owned trans- 
mission lines. But if, as suggested by the 
Senator from West Virginia, the state of 
Wisconsin should want to start to build 
transmission lines, and the Federal govern- 
ment is going to begin to give to the various 
states sums up to $70,000,000 with which to 
build transmission lines in order to compete 
with companies which are already render- 
ing wonderful service, as the Senator admits 
is done in California, then I think it would 
be pretty nice if we in Wisconsin could have 
$70,000,000 expended by the Federal govern- 
ment, because when that is done it always 
means cheaper rates necessarily ; it generally 
means that that much capital is not counted 
when the rates on electricity are fixed. But 
in this instance, there is a company which is 
in existence, which is providing transmis- 
sion lines which are adequate for present 
needs, and willing to supplement its lines to 
meet any future needs, and since there is 
no criticism respecting company service, why 
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should the Federal government, when we are 
now spending so much money, reach out and 
spend $70,000,000 more? Citizens naturally 
would be benefited there, but, if we are to do 
the square thing, we should expend $70,- 
000,000 in each of the other 48 states... . 

Mr. Downey. Before taking my seat 
I desire to clarify my own position in respect 
to one or two matters. Of course the dis- 
tinguished Senator from Wisconsin under- 
stands that this is not a gift from the Fed- 
eral government, but is a reimbursable item, 
and we are quite positive that the installation 
of this transmission line will be profitable 
from a financial standpoint. 

Mr. Wirey. Is it needed? 

Mr. Downey. .I merely want to 
repeat that I think the overwhelming major- 
ity of the people in this area desire ed _ 
ect. We feel very keenly that with hundreds 
of millions of dollars invested in this project 
it would not be wise policy so to bottle up 
the power that at some future time it would 
be entirely at the mercy of one monopoly, but 
it should be so held that the people of the 
state of California may cause it to be dis- 
tributed in ways which they may think ex- 
pedient and desirable. 


OWARD the close of this Senate de- 
bate, Senator Ball made an excep- 
tionally concise statement of the prin- 


cipal points at issue in the Central Valley 
situation, as will be seen in this extract 
from the Record: 


The point here it seems to me is not that 
this is a monopoly. We all know that a 
monopoly in the public utility field, par- 
ticularly in the power field where it takes 
vast sums to build a power grid so that the 
supply of power can be used efficiently, pro- 
vides the most efficient and economical meth- 
od of operation. That is why we have 
monopolies, and we have them under public 
regulation. I might say that the testimony 
before the committee was that the utility 
rates in California are considerably the low- 
est average rates in the nation... . 

The question here it seems to me is this: 
Is there any evidence whatever that the Pa- 
cific Gas and Electric, which admittedly has 
or is prepared to build whatever facilities are 
necessary in the next twenty years to trans- 
mit all the power that Shasta dam will pro- 
duce wherever it is needed, is trying to gyp 
the government either by paying less than it 
should for the power or by charging con- 
sumers more than it should? There is not 
the slightest bit of evidence on that point. 

Mr. President, all the evidence is that the 
price which Pacific Gas and Electric is pay- 
ing the government is fair, that under a con- 
tract with the Bureau of Reclamation it is 
delivering power to the pumping plants 
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wherever it is necessary at rates which ac- 
tually save the government money compared 
to what it would have to pay if it built its 
own line. 

The company has offered to sign a con- 
tract to purchase all the power which may 
be produced at the Shasta dam and distribute 
it over its own system at whatever price is 
determined to be fair, by the California Rail- 
road Commission or the Federal Power Com- 
mission. 

So it seems to me that before we start 
spending $70,000,000 we should consider 
what we are doing. I believe that the op- 
ponents of the committee amendment have 
by implication admitted what was charged in 
the hearing; namely, that this little $730,000 
item is a camel’s nose under the tent which 
will commit the Congress to an eventual ex- 
penditure of $70,000,000 for a duplicate 
transmission system. 


NOTHER Senator, a member of the 
Senate Committee on Appropria- 
tions, Mr. Gurney, gave not only factual 
data on the present situation, but also 
outlined some illuminating history with 
references to certain activities by Interior 
in the past in the construction of a trans- 
mission line on this Central Valley 
project: 

Mr. President, as I recall, I first became a 
member of the Committee on Appropriations 
in 1941. At that time there was pending a 
controversy somewhat similar to this one. 
The committee held hearings for a few days. 
There was full testimony and a large at- 
tendance. Many representatives from Cali- 
fornia appeared before the committee. At 
that time there was a request to build a por- 
tion of this proposed transmission line. I 
visualize.a map of California about 12 inches 
high. There was then a request from the 
Bureau of Reclamation to build a line down 
to what is known as the Oroville switch- 
board or substation. Oroville would be ap- 
proximately an eighth of an inch down on 
the 12-inch map. As I remember, the bureau 
was then asking for an appropriation of a 
few million dollars to build that section of 
the transmission line. 

We heard all the testimony, and the com- 
mittee decided against it. If my memory 
serves me correctly, the Senate decided 
against it, and it was specifically agreed in 
conference, as set forth in the report, that no 
Federal funds should be used to start build- 
ing that transmission line. None of the funds 
appropriated under that act were used, but 
from unexpended balances previously ap- 
propriated the line was built down to Oro- 
ville. I believe the record will bear me out in 
the statement that that is how the trans- 
mission line was start 
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We now have before us a request to ex- 
tend the line down along the Sacramento 
river into the San Francisco bay area. Why 
are we asked to do that? Because it is all 
a part of one project. . 

The testimony is quite ‘clear that distribu- 
tion of power can done more cheaply 
by the utility company which is now doing 
business there. Why would it be cheaper? 
I think the reason is very clear. Two persons 
starting to build the same service line could 
probably build it at about the same cost. But 
when it comes to the question of produc- 
tion and distribution of electric power the 
situation is different. The existing companies 
all have hydroelectric plants and steam plants 
to firm up the power and make it available 
twenty-four hours of the day, three hundred 
and sixty-five days in the year. This new 
proposal means that should the government 
build a transmission line it would have to 
build a steam plant to make power available 
at all hours of the day. That is why such 
a project would cost more. To me it is a 
matter of simple arithmetic. 

This is not a new project. Most of the 
information has been given in the colloquy 
today; but I wish to tell the Senate that 
this is the same project about which our 
former colleague, Senator Burton, spoke 
last year. I am sure that the Senate will be 
doing the right thing if it takes the same 
action this year that it took last year, when 
we heard such a fine explanation of the 
project from our former colleague, Senator 
Burton. 


views in favor of this transmission 

line appropriation : 

Mr. President, the Senator is mistaken in 
one respect. Whenever this issue has been 
presented to the Senate it has always voted 
in favor of the construction of transmission 


— Hayden again pressed his 


lines. The House has been opposed, and it 
has only been in conference that failure to 
appropriate has resulted. On every occasion 
on which the question of constructing a 
transmission line in the Central valley has 
been fairly presented to the Senate up to the 
present time the Senate has voted to proceed 
with the project. We would go to confer- 
ence with the proposal, and the House con- 
ferees would say, “No; we are not doing it 
that way.” I so stated at the beginning of 
my remarks. 

Now, for the first time, the House has 
adopted the position of the Senate. It has 
approved an appropriation for a transmis- 
sion line. The House having changed its 
mind, and having adopted what has hereto- 
fore been the view of the Senate, I hope the 
Senate will go along with the House. 


The debate in the Senate on this ques- 
tion was then ended by the remarks of 
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Senator Wherry in opposition to the ap- 
propriation : 

All I wish to say is that on every occasion 
when this question has arisen in the Senate 
Committee on Appropriations the » Senate 
committee has turned it down. That is where 
the testimony is taken, and that is where we 
get a frank expression of the issues at stake. 
Last year and this year the committee turned 
down the item, and now it is brought to the 
floor of the Senate. 

The item involves more than merely an 
appropriation of $730,000. The distinguished 
Senator from Arizona knows that to be so. 
This is the beginning of an appropriation to 
build a steam plant and transmission lines 
involving appropriations of more than $70,- 
000,000. That is the question on which we 
are voting this afternoon. So I feel that the 
Senate ought to know that the Senate com- 
mittee which has handled this matter and 
heard testimony on it at least twice since I 
have been a member of the Senate, and has 
voted upon it, has turned it down. As I have 
said, the evidence is considered before the 
committee. The witnesses appear before the 
committee; and the committee has decided 
that this project should not be approved. 


HEN the Senate came to vote upon 

the appropriation of $730,000 for 

this Oroville-Sacramento transmission 

line, the result reported in the Record 

was 38 in favor of it, 27 opposed, and 31 

not voting. Among the latter were listed 

the names of several Senators as “absent 

on official business,” a number of whom 

have heretofore disapproved such appro- 
priations. 

It would appear that even though this 
particular appropriation had been passed 
by the House, and, after approval by the 
Senate, was agreed to by the Conference 
Committee, this action does not neces- 
sarily indicate that a majority will even- 
tually approve Interior’s entire program 
to construct extensive transmission sys- 
tems for its various Federal power proj- 
ects. 

The statements of Senators who ap- 
proved this expenditure show a clearer 
understanding of the economics in the 
situation than in former years. Perhaps 
this was due to their familiarity with 
the testimony submitted to the Appro- 
priations Committee by James B. Black, 
president of Pacific Gas and Electric 


Company. 
FEB. 14, 1946 





PUBLIC UTILITIES FORTNIGHTLY 


$b pen testimony covered the pro- 
posals of Pacific Gas and Electric 
for the purchase and the distribution, 
through that utility’s extensive transmis- 
sion system, of all electric energy gen- 
erated at Shasta and Keswick dams of 
the Central Valley project, on terms de- 
monstrably more advantageous to the 
Reclamation Bureau than if it were to 
build its own transmission lines. 

In his testimony Mr. Black presented 
a comprehensive picture of the facilities 
of this long-established, business-man- 
aged utility company, which by reason 
of its many interconnected hydro and 
steam plants, and a network of trans- 
mission lines, supplies a broad area with 
electric service. Through these extensive 
facilities, it was stated, Pacific Gas and 
Electric stands ready to make wide dis- 
tribution of all Central Valley power. 

As a contribution to the better under- 
standing of this question of the Federal 
government entering into competition 


with private enterprise in the disposal of 
power from its hydroelectric projects, 
the statement by Mr. Black on this Cen- 
tral Valley situation makes instructive 
reading. In going over it, the impression 
is gained that possibly if more such fac- 
tual and complete presentations were 
made to members of Congress, as to the 
actual conditions prevailing in relation to 
proposals for construction of Federal 
power lines, it would prove of practical 
assistance to them in determining 
whether or not such projects are neces- 
sary. 

The statement by Mr. Black is printed 
in full, on pages 522-545, in the report 
(Part 1), of the hearings before a sub- 
committee of the Committee on Appro- 
priations of the Senate on HR 4805—the 
First Deficiency Appropriation Bill for 
1946. Copies of this report may be ob- 
tained from the United States Govern- 
ment Printing Office, Washington, D. C. 

—R. S.C. 
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Problem of Industrial Relations 


4 Br public interest in industrial relations .. . is not con- 

fined to the railway and public utility fields. Some in- 
dustries are so essential to public health and welfare that, as a 
matter of practical necessity, they must be kept operating in one 
way or another. Other industries are so large, so highly central- 
ized, or so strategically placed in the general economic structure 
that a prolonged suspension of their operations would constitute 
a public calamity. When an industry employs hundreds of thou- 
sands of workers, and when those workers are subject to a 
single labor leadership, so that the entire industry, along with 
others dependent upon it, can be paralyzed for indefinite 
periods, a dispute in that industry cannot be treated as if it 
were a matter of concern only to the labor and management 


units that are parties to it.” 


—EpITorRIAL STATEMENT, 
The Guaranty Survey. 








The March of 
Events 


Joint Survey Planned 


Anxxouncemnnt of a Department of the In- 
terior study of the power market and 
supply of the basins of the Snake river and 
tributaries down to and including the Salmon 
river, to be conducted jointly by the Bureau 
of Reclamation and the Bonneville Power Ad- 
ministration, was made last month by R. J. 
Newell, regional director for the bureau, and 
Paul J. Raver, Bonneville Power Administra- 
tor. 

The objective of the survey, according to a 
directive issued to both agencies by Secretary 
of the Interior Harold L. Ickes, is to provide 
for the maximum over-all development of this 
area “through the construction of the multiple- 
purpose water conservation projects planned 
by the Bureau of Reclamation and through 
the availability of the low-cost electric power 
from the Columbia river system.” 

The agencies will submit recommendations 
leading to the most effective power construc- 
tion program for the basin, consistent with the 
full development of the area, including dams, 
generating and transmission facilities, as well 
as proper wholesale rates to be charged for 
power in the area by the Department of the 
Interior, the announcement stated. 

The region to be covered in the study will 
include part of eastern Oregon, all of south- 
western and southeastern Idaho, and small 
portions of Wyoming, Utah, and Nevada. 

Work on the report was to be initiated im- 
mediately and will be completed during the 
late summer or fall of this year. 


Whatcom Holds up Deal 


Gus of Puget Sound Power & Light Com- 
pany properties into public ownership last 
month appeared dependent entirely upon final 
action of one remaining public utility district, 
the Whatcom County Public Utility District, 
which thus far was said to be blocking com- 
pletion of the transaction and may stalemate 
it. 

This became apparent recently when PUD 
officials reported that Whatcom PUD officials 
were refusing to sign contracts for the pur- 
chase with is other districts, and some ob- 
servers in power circles in Seattle, Washing- 
ton, expressed strong belief that the trans- 
action may be head ded for the scrap heap. 

On the other hand, proponents of the trans- 
action emphatically asserted that negotiations 
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are by no means stalemated. They asserted 
that the Whatcom County District’s prime 
consideration was arrangement of a contract 
which would enable it to purchase power di- 
rectly from the Bonneville Power Administra- 
tion. To this, it was said, other participating 
PUD’s have agreed and conferences with Dr. 
Paul J. Raver, Bonneville Administrator, were 
conducted on January 2lst at Portland, Ore- 
gon, to work out this detail. A similar meeting 
was held at Seattle on January 19th. 

Objections of the Whatcom PUD, which, 
with the Snohomish County District, hired a 
Chicago engineering firm to conduct a survey 
of the transaction, are based primarily on an 
asserted “overvaluation” of generation and 
transmission facilities in Seattle’s metropolitan 
area. 

The Snohomish County District finally 
joined with other PUD’s of western Washing- 
ton on December 29th in signing the contract 
for the purchase after ordering the survey. 

The report, observers who are close to the 
transaction pointed out, stated that the valu- 
ation of $60,897,000 on the generation and 
transmission facilities is “inflated,” and ulti- 
mately will result in an increase in power pro- 
duction costs. One official expressed doubt 
that the Whatcom commissioners would be 
bee 4 to participate in the transaction because 
of this 

Guy C. Myers, New York promoter who 
represents the PUD’s in the transaction, ex- 
pressed confidence that the deal would be com- 
pleted. 

The Chicago firm’s report placed Seattle’s 
share in the transaction at about $33,000,000, 
which would have to be paid for PSP&L 
properties in the metropolitan area. Observers 
said that an apparent unwillingness in official 
city quarters to pay more than a $20,000,000 
top price also has caused the Whatcom PUD 
to balk at entering the deal. 


Plan Goes to Bankruptcy Referee 


| page Judge James A. Fee has referred 
to Estes Snedecor, referee in bankruptcy, 
the second alternative plan for a reorganiza- 
tion of Portland Electric Power Company, ap- 
proved last month by the Securities and Ex- 
change Commission. 

Prior to submitting the plan to the court, 
counsel for the independent trustees, as or- 
dered by the SEC, filed an amendment reserv- 
ing the right prior to the plan’s consummation 
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to ask SEC and court approval to sell stocks 
of Portland General Electric Company and of 
Portland Traction Company, and to distribute 
cash proceeds to debt holders in lieu of dis- 
tributing the portfolio stocks to them direct. 

Counsel for the SEC endeavored to have ar- 
gument confined solely to the second amended 
plan as approved by the commission, but this 
request was refused by the court on the ground 
that parties interested in other plans should 
be heard. 


SEC Opens Way to New Plans 


HE Securities and Exchange Commission 

on January 24th announced in a memo- 
randum opinion that it would withhold for 
thirty days further proceedings in connection 
with the recapitalization plan of the Common- 
wealth & Southern Corporation. During that 
period, it said, Commonwealth & Southern or 
any person having a bona fide interest in the 
reorganization may file a plan for compliance 
with the commission’s order of April 9, 1942, 
based upon the principle of retiring the pre- 
ferred stock through the sale or other disposi- 
tion of assets. 

As soon as possible after the expiration of 
the 30-day period, the commission said, it “will 
either issue a notice and order reconvening the 
hearings in this matter or take such other ac- 
tion as may be appropriate to secure enforce- 
ment of our § 11 (b)(2) order.” 

The commission set February 26th for the 
reopening of a hearing being conducted to de- 
termine whether the registration of the $2 par 
value capital stock of Transamerica Corpora- 
tion should be suspended or withdrawn. The 
hearing will be held in the SEC’s regional office 
in San Francisco, with Day Karr as trial ex- 
aminer. 


Files with FPC for 


Authorization 


HE Federal Power Commission has re- 
ceived (1) an application from the Hope 
Natural Gas Company, Clarksburg, West Vir- 
ginia, requesting authority to construct and 
complete by December 1, 1946, a number of 
major additions to its present transmission 
system in West Virginia in order to meet the 
alleged increasing demands of its wholesale 
customers, principally the East Ohio Gas Com- 
any, an affiliate, and (2) an application filed 
r the East Ohio Gas Company, of Cleveland, 
Ohio, for permission to construct a 144-mile 
pipe line extending from Hope’s outlet at the 
Ohio-West Virginia state line to the outskirts 
of Cleveland, Ohio. The estimated cost of the 
Hope constructions is $5,237,500 and that of 
the East Ohio Company, $4,620,000 
According to Hope’s application, it has, along 
with other independent producers, been pros- 
pecting for several years for gas in Wyoming 
county, West Virginia, and “considerable re- 
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serves have been discovered.” The company 
was said-to be carrying on negotiations with 
the independent producers in Wyoming county 
for long-term contracts for the purchase of 
natural gas and is itself engaged in extensive 
drilling in that area. 

The application states that the unprecedented 
demands of domestic customers during the 
present winter and the prospect of continued 
increases necessitate the connection of these 
reserves to its system during the present year. ' 
It added that in a second effort to meet the 
increased demands, Hope has entered into ne- 
gotiations with Tennessee Gas & Transmission 
Company for a long-term contract through 
which it would be supplied with an additional 
25,000,000 cubic feet of natural gas per day 
from the additional facilities Tennessee is seek- 
ing to acquire and operate in its application 
filed under Docket No. G-678. 

The application stated that the company, dur- 
ing the war years, had built up its transmission 
system to a deliverability of over 400,000,000 
cubic feet per day and did not contemplate 
more than minor additions to its system. How- 
ever, applicant added, experience during the 
present winter shows that domestic consump- 
tion is far outstripping previous forecasts and 
estimates that by the winter of 1946-47 the re- 
quirements will be well beyond its ability to 
deliver. The company deems it essential that 
construction of the proposed facilities should 
begin as soon as possible. 


FPC Suspends Proposed 
Increases 


HE Federal Power Commission on Janu- 

ary 17th announced an order and opinion 
(No. 127) suspending proposed rate increases 
filed by the North Penn Gas Company and its 
affiliate, the Allegany Gas Company, both of 
Port Allegany, Pennsylvania, for the sale of 
natural gas at wholesale to customer companies 
in Pennsylvania and New York. The suspen- 
sion was ordered because the rates as proposed 
would result in “undue and unlawful discrim- 
ination” by reason of the wide variation in 
costs to the interstate wholesale customers. The 
increases are claimed by the companies to be 
necessary principally because the diminished 
local supply of natural gas necessitates the 
transportation of gas from West Virginia and 
Texas. 

According to the opinion, the proposed rates 
would produce revenue about equal to the cost 
of service, “and rate schedules producing ap- 
proximately the same revenues, but without 
the discriminatory feature of the suspended 
schedules, would be reasonable.” The rates 
determined as reasonable by the commission 
would provide sr = gpa the same revenue 
as those proposed by the company but without 
the discriminatory features. The order and 
opinion established as reasonable to interstate 
wholesale customers a rate of 44 cents per MCF 
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for the first 1,000 mcr per month, 42 cents per 
ucr for the next 44,000, and 40 cents per McF 
per month for all over 45,000. These rates, ac- 
cording to the commission, will distribute 
equitably the cost of service among the subject 
customers and North Penn and Allegany were 
ordered to file new schedules by February Ist 
setting forth the rates above, which will be ef- 
fective on all bills rendered after that date. 


SEC Approves Plan 


i ers ~~ outlined in a joint proposal 
of the American Light & Traction Com- 
pany and its subsidiary, the Madison Gas & 
Electric Company, for refinancing the latter 
company were approved recently by the Se- 
curities and Exchange Commission. 

Under the now authorized plan, Madison 
intends to sell at competitive bidding $4,500,- 
000 of first mortgage bonds, due on January 
1, 1976, and to use the proceeds to redeem 
$3,400,000 of first mortgage bonds, 4 per cent 
series, due in 1960, at 104.5 per cent plus ac- 
crued interest; to redeem 5,000 shares of 64 
per cent $100 par value, series A, preferred 
stock, at $105 a share plus accrued dividends; 
and to provide additional funds for plant con- 
struction. 

Madison also wiil amend its articles of in- 
corporation to change its authorized common 
stock from 30,000 shares of $100 par value to 
300,000 shares of $16 par value, and will issue 
187,500 shares of the new common stock in ex- 
change for the 30,000 common shares now 
outstanding. 

American Light, which owns all but 8 of 
Madison’s outstanding shares of common 
stock, will receive 276,805 shares of the new 
common stock; including 89,305 shares as a 
stock dividend. The reclassification of Madi- 
son’s common stock, it was pointed out, will 
facilitate the distribution of the security to 
the common stockholders of American Light 
in accordance with the latter’s pending plan 
of liquidation and distribution of assets. 


Natural Gas Rates Reduced 


Tt Federal Power Commission last month 
announced its orders (1) accepting new 
rate schedules filed by Colorado-Wyoming Gas 
Company which reduce its interstate whole- 
sale natural gas rates by $284,224 a year based 
on 1944 volume of sale, and (2) accepting 


schedules filed by Canadian River Gas Com- 
pany cutting its rates for gas sold in interstate 
commerce to the Clayton Gas Company for 
resale by $11,803 annually on the basis of 1944 
sales. In accordance with the commission’s or- 
der of March 18, 1942, Colorado-Wyoming’s 
new rates are to be made effective on all bills 
rendered on and after June 15, 1942, and Ca- 
— River’s will be effective from May 20, 

As a result, Colorado-Wyoming will be re- 
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quired to refund to customers in Colorado 
and Wyoming $885,000, representing the differ- 
ence between the reduced rates which the com- 
mission ordered be put into effect in June, 1942, 
and the rates the company has continued to 
charge from June, 1942, to December, 1945. 

In the case of the Canadian River Company 
that company will refund approximately $40,- 
000. This represents excessive charges which 
Canadian River has continued to collect from 
the Clayton Company of Clayton, New Mex- 
ico, during the 3-year period in which it un- 
successfully contested the commission’s rate 
reduction order in the courts. 

On April 2, 1945, the U. S. Supreme Court 
upheld in all respects the FPC order of March 
18, 1942, in so far as it dealt with Canadian 
River Gas Company, and upheld it in part in 
respect to the Colorado-Wyoming Gas Com- 
pany. 

The new rates filed by Colorado-Wyoming 
Gas Company will effect a 30 per cent reduc- 
tion in the company’s revenues from the sale 
of gas to the Cheyenne Light, Fuel & Power 
Company, Greeley Gas & Fuel Company, and 
Public Service Company of Colorado. The ap- 
proved schedule has a demand charge of $1.70 
per month per mcr of billing demand and a 
commodity charge of 18.25 cents per mcr. Ac- 
tual revenue per McF sold during the period 
from June, 1942, through December, 1945, av- 
eraged 41 cents per McF and under the terms of 
the new rates this will be reduced to 29 cents 
per MCF. 

For the period from June, 1942, to Decem- 
ber, 1945, Colorado-Wyoming will refund 
$885,078 to its three resale customers under 
the approved rate. Colorado-Wyoming’s cost 
of gas purchased from Colorado Interstate, 
Gas Company during this same period was re- 
duced by $791,847 as a result of FPC action. 
During the same period Colorado-Wyoming 
has impounded $75,250 with the circuit court. 

The new schedules filed by Canadian River 
Gas Company will effect a reduction of 39 per 
cent in the rates charged for gas sold in inter- 
state commerce for resale to its affiliate, the 
Clayton Gas Company. The approved rate pro- 
vides for a charge of 144 cents per mcr of 
gas for general service and 94 cents per MCF 
for industrial service. 

Under the approved rates the Clayton Gas 
Company, which serves Clayton, New Mexico, 
will entitled to a refund of approximately 
$40,000 for the period from May, 1942, through 
December, 1945. 


FPC Hearing Postponed 


HE Federal Power Commission recently 

announced it had postponed to March 25th 
the hearing previously set for February 4th 
to determine the reasonableness of interstate 
wholesale electric rates charged by Pennsyl- 
vania Water & Power Company and its wholly 
owned subsidiary, Susquehanna Transmission 
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Company of Maryland. The postponement was 
made at the request of the Maryland Public 
Service Commission, and the hearing will be 
~. in the-FPC hearing room, Washington, 


The investigation of the rates of Pennsyl- 
vania Water & Power Company was instituted 
as a result of petitions filed by the Maryland 
Public Service Commission; counsel for the 


mayor and city council of Baltimore, Mary- 
land; county commissioners of Baltimore 
county, Maryland; Bethlehem-Fairfield Ship. 
yard, Inc.; and Rustless Iron & Steel Corpo- 
ration. 

The investigation was later enlarged to in- 
clude the rates subject to FPC jurisdiction 
charged by Susquehanna Transmission Com- 
pany of Maryland. 


v 
Alabama 


Plans New Construction 


Can upon its ability to obtain neces- 
sary materials and equipment and ade- 
quate man power, the Alabama Power Com- 
pany will spend more than $8,000,000 for con- 
struction purposes during 1946, President 
Thomas W. Martin announced recently. 

Expenditure of that amount has been ap- 
proved by the company’s board of directors, 
he said. 

With approximately half of the $8,000,000 
to be used in building rural: electric lines and 
facilities, Mr. Martin estimated that the com- 
pany will have built. 3,200 miles of new rural 
electric lines by the end of 1946. 

Expenditure plans call for construction of a 
number of new substations to increase power 
capacities where needed, and for the purchase 
of new equipment for several generating plants. 

Experiments in furnishing telephone service 
over rural power lines, a recent development 


in the communications field, will be continued 
jointly with the Southern Bell Telephone Com. 
pany. 


Racial Segregation Ordered 


Apsmeme railroads were ordered by the state 
public service commission last month to 
furnish separate accommodations and facilities 
for white and Negro passengers “as provided 
by law.” 

The commission amended its recent segre- 
gation order which had provided that “colored 
persons requesting berth or seat space” be as- 
signed to enclosed accommodations if avail- 
able, or separated from other passengers by 
partitions or curtains. 

The order, protested at a hearing January 
14th by a group of Negroes who contended 
it infringed upon “human rights and funda- 
mental freedom,” was scheduled to become ef- 
fective February Ist. 


California 


OPA Action Blamed on 
Opposition 


Ma Lapham of San Francisco expressed 
belief recently that intervention by the 
Office of Price Administration, which blocked 
the municipal railway’s 84-cent fare from 
becoming effective January 20th, was inspired 
by groups opposing the increase. 

“This is the last blow from those who fought 


the raise,” said the mayor. 

Lapham did not elaborate on his statement, 
but it was recalled that opposition to the in- 
crease at city hall meetings was spearheaded 
by the Communist party, the CIO, and the 
Central Labor Council of the AFL 

James H. Turner, city utilities manager, 
added the information that two weeks previous 
a representative of a Communist party news- 
paper had inquired whether the city had noti- 
fied OPA of its intention to increase fares. 
Turner reiterated that notice was sent to the 
Washington offices of OPA on December 18th 
at the request of local representatives of the 
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Federal agency. In that letter, the city sug- 
gested a hearing on January 21st if the OPA 
wanted to protest. 

“We requested a reply at once,” said Turner, 
“but an answer agreeing to the hearing date 
was not received until last Monday (January 
14th). Meanwhile, believing that OPA was 
not interested, we had established January 20th 
as the effective date for the higher fares.” 

Turner declared that the OPA was exhibit- 
ing a “peculiar interest” at this late date. 

Meanwhile, railway officials decided to post- 
pone distribution of the special “three for a 
quarter” ticket-tokens which were to have gone 
on sale in downtown business establishments 
on January 17th. 

The basic 84-cent fare and the 10-cent 
charge for “casual” riders were approved De- 
cember 3lst by the board of supervisors in a 
stormy legislative session. The public utilities 
commission had asked for the i increase to per- 
mit the railway to raise $20,000,000 in the next 
five years for modernization of the system. 

The opposition of the OPA to a fare in- 
crease was based on the belief that it would 
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impair the government’s cost-of-living pro- 
gram. The agency also claimed that the city 
is now earning “more than a fair return” on 
the 7-cent fare. 

The utilities commission on January 22nd, 
in a surprise action, voted to put the debated 
increased fare into effect at 5 am on Janu- 
ary 23rd. The OPA obtained a Federal court 
restraining order to prevent the new rates go- 
ing into effect as scheduled. So again, within 
a week, the new fares were off. 

CIO representatives, in a separate action— 
a taxpayers’ suit—also obtained a restraining 
order in superior court. 

Service on both restraining orders was made 
within a couple of hours on responsible city 
officials. The city officials said they would 
conform, because “there was nothing else to 
do.” But they indicated they would fight the 
proceedings in both courts. 

Service on the Federal court restrainer was 
made on Utilities Manager Turner. The su- 
perior court order obtained by CIO representa- 
tives was served on William Scott, super- 
intendent of the municipal railway. 


Competitive Bidding Ordered 


Wa up the case it instituted early 
last year with a declaration that com- 
petitive bidding for utility securities no longer 
is in an experimental stage, the state railroad 
commission recently entered an order that all 
utilities subject to its jurisdiction accept writ- 
ten, sealed bids in financing of new and re- 
funding issues of more than $1,000,000. 


The action, which brought commission pol- 
icy in line with that of the Securities and Ex- 
change Commission, was over general objec- 
tion of utilities entered in hearings and briefs 
running from June through October last year. 
Six exceptions to the rule were made as fol- 
ows: 

(1) Issues of less than $1,000,000; (2) is- 
sues the commission may find best handled by 
direct sale; (3) issues designed for exchanges 
where no commission is involved; (4) securi- 
ties to be issued pro rata for existing issues; 
(5) securities offered in reorganization and 
adjustment proceedings under court order ; and 
(6) notes or conditional sales contracts pay- 
able within five years. 

It was ordered that no utility may accept 
a bid from an individual who obtains a direct 
fee for sale of securities. 


Natural Gas Rates Reduced 


HE Pacific Gas and Electric Company was 

recently ordered by the state railroad com- 
mission to reduce natural gas rates about 
$3,500,000 a year beginning with meter read- 
ings on February 28th. The reduction aver- 
ages about 10-3/10 per cent for general serv- 
ice customers who represent 99 per cent of 
those on the company’s gas lines. 

The commission opinion said that “such a 
reduction will leave the company in an earn- 
ings position sufficient to meet its financial 
requirements and will provide not less than 
a reasonable return on fair value of its gas 
properties.” 


Georgia 


City Given Condemning Power 


T= city of Columbus was granted author- 
ity to condemn public utilities and thereby 
establish municipally owned power plants in 
a local bill passed by the state house last month. 

On January 21st, a 3-man group was ap- 
pointed by Senator Mel Turner, of Decatur, 
chairman of the municipal government com- 
mittee, to study the bill, sponsored by the Mus- 
cogee delegation. 

This action was taken after a two-and-a- 
half hour hearing on the legislation, which 
was attended by a contingent of representa- 
tives of the Georgia Power Company and other 
interested businessmen of Columbus. 

Appearing in support of the measure was a 
group of Columbus city officials, including 
Mayor Sterling Albrecht. 

Senator Ed Johnson, of Columbus, who is 
sponsoring the bill in the upper house, said 
he had received more than 500 telegrams from 
citizens of Columbus advocating passage of 
the bill. 

The legislation provides that the city of 
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Columbus shall have the power to furnish all 
public services and “to purchase, hire, con- 
struct, own, maintain, and operate or lease 
public utilities” and to acquire “by condemna- 
tion or otherwise ... property (including fran- 
chises) or any part thereof necessary for such 
public services.” 

The new state Constitution merely author- 
izes cities to issue revenue certificates for the 
purpose of establishing power plants. 


Construction to Cost Millions 


Ts 1946 construction program of the Geor- 
gia Power Company calls for the expendi- 
ture of more than $10,500,000, according to 
W. E. Mitchell, president. Of this amount, the 
company will spend more than $3,000,000 in 
converting its streetcar lines in Atlanta to 
trackless trolleys. 

Concerning improvements in Atlanta, Mit- 
chell said: 

“In the Atlanta area, the expansion is to 
include about 20 miles of new transmission 
lines, 113 miles of distribution lines, construc- 
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tion of 14 new substations, and capacity in- 
crease of 13 others. An important project al- 
ready under way is the construction of an un- 
derground cable line between the Boulevard 
and Grady substations. This will complete a 


service loop around the city that will improve 
distribution of electric power to all sections.” 

Eleven streetcar lines in Atlanta will be 
changed over into trackless trolleys during 
1946, Mitchell said. 


Illinois 


Gets Right to Reduce Quota 


ann an order issued by the state com- 
merce commission last month, the Peo- 
ples Gas Light & Coke Company is authorized 
to cut its services to industrial companies if 
the steel strike results in a shortage of sup- 
plies of manufactured gas. 

Normally, the shut-down steel plants pro- 
duced millions of cubic feet of gas daily. The 
company bought and mixed this production 


with natural gas piped in from the South- 
west. Without it, the commission was informed, 
there was some doubt whether a full quota of 
consumers could be supplied if unusually se- 
vere weather should come. 

Commissioners said they were assured vital 
industries would continue to be served and that 
domestic customers would get all the gas 
needed. It was expected, they said, that the 
pa ag would be rescinded as soon as the strike 
ends. 


Indiana 


Utility Rate Cut Planned 


A FAR-REACHING plan to reduce rates on all 
utility services in the state was instituted 
on January 23rd by Governor Ralph F. Gates 
and the state public service commission. The 
cuts, expected to save individuals and corpora- 
tions in Indiana $25,000,000 to $30,000,000, will 
cover all utility firms providing water, elec- 
tric power, gas, and telephone services. 

The action stems from the abolition Janu- 
ary Ist of the excess profits tax on corpora- 
tion revenues and follows a survey made by 
the state commission to determine how great 
an increase in those revenues was caused by 
the dropping of the tax. 

The governor met on January 23rd with 
LeRoy E. Yoder, chairman; Lawrence E. Carl- 
son and Lawrence W. Cannon, commission 
members; and Sam Busby, commission secre- 
tary. Plans were made then for completion 


of the survey, after which “immediate steps” 
were to be taken to effect the rate reductions. 

A statement issued by the governor and 
members of the commission said: 

“It is felt that this reduction in the tax load 
of these corporations should be reflected in 
a corresponding reduction in the rates to users 
and consumers of public utilities in Indiana. 
The public service commission plans to com- 
plete its survey and then to initiate such ac- 
tion as may be necessary to pass these sav- 
ings on to the users and consumers of utilities 
in this state.” 

Mr. Carlson said steps to be taken included 
an invitation to the utilities to file a voluntary 
reduction in rates, which then would be passed 
on by the commission. If the firms do not take 
advantage of this invitation, then the commis- 
sion has the authority to issue an order re- 
quiring the corporations to show cause why 
their rates should not be reduced. 


Kentucky 


Utility Gets Disputed Area 


C= Judge W. B. Ardery last month 
upheld permits granted the Kentucky & 
West Virginia Power Company to extend its 
service in territory in 16 eastern Kentucky 
counties claimed by 5 rural electric codpera- 
tives. 

In ruling on the eastern Kentucky power 
case, Judge Ardery said he believed there is 
a “fundamental difference” between a coopera- 
tive association and a privately owned utility 
operating for profit, but that Kentucky law 


FEB, 14, 1946 


authorizes the state public service commission 
to treat them on the same level in awarding 
permits. 

He pointed out the codperatives obtained 
authority from the commission in 1944 to oper- 
ate in the territory in question, but delayed 
starting because of war conditions and failed 
to renew their certificates. He commented he 
did not know why they did not apply for re- 
newals and explained: 

“I have the right to breathe, but unless I 
exercise that right within a certain period I 
lose it.” 
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Judge Ardery declared the public service 
agency was within its rights in suggesting the 
company and the co-ops work out a compro- 
mise, but that the co-ops never carried that 
to a conclusion. 

The projects involved 1,182 miles of lines 
to serve 7,003 consumers at a cost estimated 
at $2,000,000 and Commission Chairman T. B. 
McGregor said at the time the company was 
better able to supply electricity at a lower cost 
than the co-ops. The company, which has head- 
quarters in Ashland, recently advised the com- 
mission it had built 406 miles of the projects 
plus an additional 102 miles of short exten- 
sions, for which permits are not required, at 
a total cost of $916,000 and was proceeding 
with the remainder of the construction. 

The co-ops claimed the power company’s 
practice was to serve consumers along the 
main highways and not extend its lines, at the 
same level of cost to farm houses on side roads, 
as the co-ops declared they did. 

An appeal was granted. 


Bill to Alter TVA Act Offered 


BILL described by its sponsors as being 

similar in essential respects to the 1944 
attempt to amend the TVA Act enabling Ken- 
tucky cities to acquire their own electric utility 
plants was introduced in the state senate by 
Senator Ray B. Moss, Pineville, Republican 
floor leader, last month. 

“This is not an anti-TVA Bill,” Senator 
Moss said. “The dam (TVA’s Kentucky dam 
at Gilbertsville) is already built, and TVA is 
here to stay. The only thing this bill does is to 
try to put private utilities in Kentucky on an 
equal footing with TVA.” 

Senator Henry Ward, Paducah, subse- 
quently charged the bill was aimed directly 
at defeating Paducah’s current negotiations to 
buy local facilities of Kentucky Utilities Com- 
pany for municipal operation. 

“This is the first time in my memory the 
state legislature has been asked to assist a pri- 
vate company in breaking a contract with the 
people of a city,” Senator Ward said. 

He charged further (1) that “Senator Moss 
introduced Senate Bill 48 for the primary 
benefit of Kentucky Utilities Company”; (2) 


that the bill restricts so drastically the con- 
stitutional right of cities to own and operate 
public works “that acquisition of electric 
properties by cities on a reasonable basis would 
be impossible, as a practical matter”; (3) that 
the bill seeks to rig prices to the advantage 
of private owners “under a formula that would 
not be indorsed by any fair-minded person— 
a formula that would have to be followed even 
in condemnation proceedings brought by a city 
and prosecuted through the courts”; (4) that 
the bill, in Ward’s opinion, “would make most 
difficult or impossible extension of REA serv- 
ice to many small towns that ought to be in- 
cluded within REA codéperatives.” 

Senator Ward stated that “if private utili- 
ties can pass a bill such as this in the legisla- 
ture, they and other selfish interests will be 
encouraged to take other rights from the peo- 
ple, and gather to themselves protection that 
will enable them to treat the people as they 
please.” 


Tax Suit Dismissed 


trcuilT Judge W. B. Ardery on January 

16th dismissed the city of Louisville’s de- 
mand for a higher 1943 assessment and the re- 
sulting additional taxes from the Louisville 
Gas & Electric Company than the assessment 
approved by the state tax commission. 

In dismissing the city’s attack on the total 
tax assessment of the Louisville Gas & Elec- 
tric Company for 1943, Judge Ardery ruled 
that its transformers and the foundations un- 
der its turbine generators are part of its manu- 
facturing machinery which are exempt from 
local taxation. 

Judge Ardery pointed out a similar case 
of several years ago in which the court of ap- 
peals upheld him on this point. 

The state tax commission fixed the com- 
pany’s total tax assessment value for 1943 at 
$52,000,000, including franchise, real estate, 
machinery, equipment, and other tangible 
property. 

The city contended the total should have 
been $6,000,000 to $8,000,000 more and tried 
to get the transformers and foundations made 
subject to its tax, which for that year was 
$2.40 per $100 valuation. 


Missouri! 


Governor’s Proposal Questioned 


pase of Governor Donnelly and the state 
senate banking committee to put the state 
public service commission in the proposed new 
department of business and utilities were dis- 
tupted last month when members of the com- 
mission, under pressure of questioning by Sen- 
ator Jasper Smith of Springfield, expressed 
the opinion that the commission would function 
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more effectively as a separate department. 

After extended discussion the committee de- 
cided to send a group of its members to the 
governor to ascertain whether he would with- 
draw his tentative assignment of the commis- 
sion to the new department, and approve a bill 
retaining it as a separate government agency. 

Chairman Morris E. Osburn of the commis- 
sion and Commissioners Kyle Williams and 
Charles L. Henson, all serving under the gov- 
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ernor, reluctantly took a position in opposition 
to the assignment as made by the governor, and 
when pressed by Smith all said they believed 
that if it were possible the integrity of the com- 
mission should not be disturbed. 

Under the setup proposed in a bill drafted 
by Senator Arnold Leonard of Joplin and other 
members of the committee, the commission 
would have been included with five other state 
departments—insurance, building and loan su- 


pervision, finance, resources and development, 
and athletics—with an over-all director with 
very limited powers. 

The bill actually left each of the department; 
to function exactly as it has, and the director 
would have been limited to making recom. 
mendations on purely administrative matters 
without any power to put his recommenda- 
tions into effect. In fact, the only reason fora 
director was the department must have a head, 


Nebraska 


FPC Disclaims Jurisdiction 


4b Nebraska Power Company is owned by 
the Loup River Public Power District and 
not subject to the jurisdiction of the Federal 
Power Commission, the FPC ruled recently 
in dismissing protests against the company’s 
$7,000,000 refinancing proposal filed last July. 
It was a 3-to-2 decision. 

The FPC said in its order of dismissal that 
the Nebraska Power Company ceased to be a 
privately owned corporation on December 26, 
1944, when its common stock was sold to the 


Omaha Electric Committee, Inc., “which is 
a quasi public, nonprofit membership corpora- 
tion, created without capital stock under the 
laws of Nebraska.” 

The opinion said further that since that date 
the Omaha Electric Committee has been and 
now is an instrumentality of the Loup River 
Public Power District, a political subdivision 
of the state of Nebraska. 

The order of dismissal was signed by Com- 
missioners Claude L. Draper, Richard Sachse, 
and. Harrington Wimberly. Disapproving the 
decision were Commissioners Olds and Smith. 


New Jersey 


Governor Makes Seizure 
Proposal 


A STRONG request by Governor Walter E. 
Edge of New Jersey for authority to seize 
public utilities when their operation is threat- 
ened by labor-management disputes was re- 
ported recently to be awaiting consideration in 
the state legislature. 

Legislation to put the governor’s labor pro- 
gram into effect was introduced in the state 
senate on January 21st shortly before the legis- 
lature adjourned until January 28th. Although 
the program as first outlined in Edge’s annual 
message has been modified by elimination of 
a plan for compulsory arbitration, Attorney 
General Walter D. Van Riper said the pro- 
posed law still would give Edge power held 
by.no other governor. In addition to the power 
of seizure, the proposal in its present form 
provides for a 45-day cooling-off period and 
for appointment of fact-finding boards with au- 
thority to examine books and subpoena wit- 
nesses, 

As another development in the New Jersey 
labor situation, United States Senator H. 
Alexander Smith was on record as supporting 
the proposed 65-cent minimum wage bill after 
an unofficial hearing in Trenton in accordance 
with President Truman’s suggestion that the 
voice of the people back home should be heard. 
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Higher Gas Rates Asked 


HE Public Service Electric & Gas Com- 

pany has filed an application with the state 
board of public utility commissioners for per- 
mission to raise gas rates for wholesale pur- 
chasers and for users of gas for heating and 
cooling purposes. 

The increased rates affect only 5.9 per cent 
of system gas customers, the application stated, 
and will increase revenues by $878, a year. 

The application was based on higher costs 
and taxes. 

The commission has filed the new schedules, 
a step which was considered to indicate that, 
unless a public hearing is necessitated by ob- 
jection to the program, the new rates would 
become effective in March for wholesale cus- 
le and in June for heating and cooling 

es. 


Construction Program 
Announced 


UBLIC SERVICE CORPORATION OF NEW JERSEY 

on January 24th announced it planned to 
spend more than $17,000,000 for new equip- 
ment, extensions, and replacements for its sub- 
sidiary operating companies in 1946. This does 
not include any part of the $23,000,000 electric 
generating station which the company plans 
to build at Sewaren, New Jersey. 
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THE MARCH OF EVENTS 


New York 


Transit Walkout Called off 


T= threatened strike on New York city’s 
unified transit lines was called off on 
January 21st when Councilman Michael J. 
Quill, international president of the Transport 
Workers Union of America, acceded to a last- 
minute suggestion by Mayor O’Dwyer that 
any proposal for the sale of the city’s power 
plants to the Consolidated Edison Company, a 
move opposed by the union, be submitted to 
a public referendum. 

Decision to halt the proposed walkout, which 
would have tied up virtually all the city’s trans- 
portation facilities, was announced after a 
meeting of Mayor O’Dwyer and Mr. Quill at 
city hall and the issuance of a statement by the 


mayor asserting that municipal ownership of 
public utilities was “too important a function 
and policy of this government to be dealt with 
lightly or in haste. 

The mayor’s action was regarded generally 
as a victory for Mr. Quill, as the union leader 
had demanded originally that the proposed 
sale of the power plants be voted upon by the 
electorate. 

In his statement, Mayor O’Dwyer declared 
that the “workers and the union would be well 
advised to await the recommendation of the 
board of transportation” in.the matter of the 
sale. He urged that on the question of the 
union’s demand for a pay raise of $2 a day 
the union resort to collective bargaining with 
the board of transportation, 


e 
Ohio 


Power Strike Postponed 


Ga Schwellenbach on January 27th 
announced that a power strike called in 
southern Ohio for the twenty-ninth had been 
postponed, and the principals-in the wage dis- 
pute would meet with him in Washington on 
that date. 

Joseph Fisher, president of the United 
Utility Workers, CIO, who was in Akron on 
the twenty-seventh for a district union meet- 
ing, agreed to the plan, the Labor Department’s 
announcement said. The companies gave as- 
surance they would be represented. 

Almost 8,000 workers are employed by the 
3 companies involved: Ohio Edison, Ohio 
Power & Light, and Dayton Power & Light. 


They serve a large part of southern Ohio and 
a section of West Virginia. 

Alfred Yale, president of the Akron local 
of the CIO Utility Workers of America, said 
it had been “unanimously agreed that strike 
action will be deferred pending the outcome of 
a conference being arranged by the Secretary 
of Labor. It is hoped that at this conference 
the companies involved will agree to accept, 
and put into effect, a recommendation for a 
fact-finding board and avoid a shutdown of 
electric power set for Wednesday at 12:01 am.” 

He said the strike would go on unless the 
companies agreed to a fact-finding board. 

Members of the union have threatened to 
quit their jobs unless demands for a 20-cent 
hourly raise are met. 


a 
Oklahoma 


Ordered to Lower Rates 


UBLIC SERVICE CoMPANY OF OKLAHOMA, 

which serves 222 cities and towns in the 
state, was directed by a majority of the state 
corporation commission on January 22nd to file 
a rate schedule by February Ist which will 
bring about an estimated annual saving of 
$650,000 to customers. 

Reford Bond, chairman, and Ray O. Weems, 
vice chairman, announced an investigation of 
the rate structure of the company, started 
last November, had been completed and the 
order resulted. 

“The study included forecasts, budgets, 
statements of past returns, and investment of 
the company in its electric property,” said 
Bond. “In testing the company’s existing struc- 
ture, we considered forecasts of business, 
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probable delay of industry reconversion to 
peacetime work, increases in wages, and other 
costs of doing business. According to our rate 
analyst, it appears the company has lost more 
than $1,000,000 a year of war load revenue due 
to shutdown of industries manufacturing war 
mate-ials. 

“We believe that within a reasonable time 
it will regain some of that through reconver- 
sion of industry to peacetime manufacturing 
and some through increased sales of domestic 
and commercial power.” 

Bond said the rate reductions were to be 
uniform over the entire system of the company. 
The schedules were to be filed with the com- 
mission by January 25th. 

W. J. Armstrong, minority member, who 
charged several weeks ago that the commis- 
sion would not make an investigation and ade- 
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quate reduction if it had furids for the pur- 
pose, was not consulted by the commission ma- 
jority about the order. It was issued by the 
two members without discussing it with Arm- 
strong. 

Rates of the company have been a contro- 
versy in Tulsa, the largest city served, and 
Armstrong supported the move to bring about 
lower rates. Paul Reed, auditor of the com- 


mission, estimated more than $200,000 of the 
reduction would go to Tulsa. 

In preparing the order for reduction, the 
commission figured earnings for the company 
at 54 per cent on a rate base of $46,502,000 to 
amount to $2,441,000. It ordered the company 
to write off its books intangibles representing 
$4,494,152 in excess of system of cost of the 
electric properties over original cost. 


Texas 


Single Ownership Rejected 


HE Securities and Exchange Commission 

last month blasted hopes of city officials 
that Dallas Railway & Terminal Company 
would continue under common ownership with 
Dallas Power & Light Company as in past 
years. 

Assistant City Attorney A. J. Thuss was 
informed that the SEC had rejected the ap- 
plication of Texas Utilities Company to bid 
for purchase of the tram company. The SEC 
vote was 3 to 2. 

Dallas Railway & Terminal Company was 
scheduled to be sold to the highest bidder on 
January 21st by Electric Power & Light Cor- 
poration. The sale was under SEC orders to 
utility companies to divest themselves of un- 
related or unintegrated interests. 


Several months ago Texas Utilities Com- 
pany bought 91 per cent of the stock of Dallas 
Power & Light Company from EP&L. 

Texas Utilities, as an electric holding com- 
pany, was ineligible under SEC rules to bid 
on the railway company stock. The city of 
Dallas, however, backed an application by 
Texas Utilities for SEC permission. 

Mayor Woodall Rodgers said the SEC de- 
cision was “a slap at local self-government 
and the people of Dallas.” 

“I feel a plain case was made that it would 
be advantageous to Dallas that the applica- 
tion be granted,” the mayor said. “I deeply 
regret they see fit to repudiate the wishes of 
Dallas people as unanimously expressed by the 
city council. It is discouraging to see local self- 
government slipping away to Federal author- 
ity.” 


Virginia 
paralysis of necessary governmental activities 


and functions, thus jeopardizing the safety and 
welfare of the people.” 


Governor Opposed to 
Unionization 


OVERNOR William M. Tuck last month 

asked the state general assembly to de- 
clare unionization of public employees, state 
or local, in violation of the public policy of 
Virginia, and that it is beyond the authority 
of any public official to recognize or negotiate 
with such a union with respect to any matter 
relating to government employees or their serv- 
ice. 

The governor spoke vigorously in recom- 
mending a resolution against collective bar- 
gaining with unions of public employees, and 
told the assemblymen that “a labor union field 
agent or organizer is now attempting to or- 
ganize some of the employees of the city of 
Richmond and conduct collective bargaining 
negotiations with the city employees. 

“Such action is clearly contrary to Virgin- 
ia’s established public policy,” he said. “To 
permit organized resistance by public servants 
to official governmental decisions and actions 
necessarily results in strikes. These would 
cause interruptions and, at times, complete 
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Seeking Uniform Rates 


HOUSANDS of customers of the Virginia 

Electric & Power Company will receive a 
rate reduction amounting to approximately 
$1,368,000 a year, beginning April Ist. 

The state corporation commission, in an- 
nouncing the new schedules, said that these 
would bring to more than $2,193,000 reductions 
ordered into effect since the merger of the 
Virginia Public Service Company with Vir- 
ory Electric & Power Company on May 26, 


The new rates, ordered after investigations 
by the state commission which took into con- 
sideration repeal of the Federal excess profits 
tax, represent the third step toward establish- 
ing uniformity of rates throughout the com- 
pany’s territory. Reductions ordered in July, 
1944, amounting to more than $390,000, and 
again in April, 1945, amounting to approxi- 
mately $435,000 a year, were part of the pro- 
gram. 
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The Latest 
Utility Rulings 


Municipal Acquisition and Operation of 
Water Utility Approved 


HE Pennsylvania commission ap- 

proved the municipal acquisition of 
the properties of a water company and 
operation thereof beyond the corporate 
limits of the municipality. It believed 
that the price to be paid was fair and that 
the acquisition would serve the public 
interest. 

The approximate purchase price was 
determined by a formula set out in the 
act of 1874. This formula provided that 
the price to be paid for utility properties 
acquired by a municipal corporation 
should be the net cost of erecting and 
maintaining the same, with interest 
thereon at the rate of 10 per cent per an- 
num, deducting from the interest all 
dividends theretofore declared. This 
formula had never been construed by the 
court but had been construed several 
times by the commission. In this case, 
the commission undertook to construe 
that formula again. The commission 
said that the interpretative difficulties of 
the formula lay in the phrases “net cost 
of erecting and maintaining” and “div- 
idends theretofore declared.” 

The water company contended that it 
was entitled to the cost of its current as- 
sets as an addition to the cost of erecting 
the waterworks. The commission ruled 
that since these assets were directly 
related to and arose from the company’s 
water supply operation, they should, 
with the exception of cash, be acquired 
by the municipality with the waterworks, 
since the purchaser would be in better 
position than the seller to use such as- 
sets or to liquidate them to the best ad- 
vantage. Current assets were, therefore, 
considered as a separate component of 
the price to be paid for the waterworks 
and also in the computation of the 
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liquidating dividends to be realized by 
the selling company. 

In interpreting the phrase “net cost of 
erecting and maintaining,” the commis- 
sion said: 


If “maintaining” is to be construed as 
synonymous with “repairing,” then it fol- 
lows that the net cost of maintaining must 
mean the cost of repairs for which a com- 
pany has not been reimbursed by consumers 
in payment for service. In the case at hand, 
company has fully recouped, through 
charges for service, the entire cost of all re- 
pairs, as evidenced by the fact that it has 
paid substantial dividends and has a credit 
balance in its surplus account. Accordingly 
it would appear that company has incurred 
no net cost of maintaining (repairing). 


The ruling was also laid down that in- 
terest paid on borrowed money, state 
loans, taxes paid, losses on investments 
unrelated to the furnishing of water 
service in a borough, and undistributed 
profits should be consideréd as dividends 
declared, for the purpose of determining 
compensation to be paid. 

The commission said in this connec- 
tion: 

This conclusion is supported by considera- 
tion of the situation of water utilities which 
are wholly owned subsidiaries of holding 
companies. It is not uncommon for such 
utilities to have only relatively small 
amounts of stock outstanding, with relative- 
ly large amounts of interest-bearing in- 
debtedness issued to their holding companies 
for advances received for construction and 
other purposes. In any such case the return 
which the holding company receives on its 
investment in the utility is in small part in 
the form of dividends and in large part in 
the form of interest. No one, we think, 
would seriously contend that in such a case 
a distinction should be made, for the pur- 
poses of the act of 1874, between the two 
components of the return, resulting in a 
higher price to be paid by the municipality, 
particularly since the division between 
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dividend-receiving and _ interest-receiving 

utility investors is largely within utility con- 

trol. 

In determining the net cost of erect- 
ing and maintaining the waterworks, the 
question arose as to whether or not the 
cost of drilling wells, which at one time 
were used as sources of supply of water, 
but which are not now used, should be 
excluded from the computation of such 


net cost of erecting and maintaining. The 
commission agreed with the company, 
which contended that the cost of drilling 
the wells was a proper cost of develop 
ment of its presently used or useful 
waterworks system and that it should, 
therefore, be included in the net cost of 
erecting and maintaining the water 
works. Re Borough of Bangor (Applic 
tion Docket No. 60676). 


7 


New Mexico Commission Announces Views 
On Valuation for Rate Making 


EPRODUCTION cost and original cost 

were considered by the New 
Mexico commission in arriving at fair 
value of electric and water utility prop- 
erty. The reproduction cost appraisal 
presented was, however, called “highly 
speculative,” and the commission gave it 
such consideration as it could for pur- 
poses of comparison. The commission 
and its staff were satisfied that conclu- 
sions as to original cost were substan- 
tially accurate, and the commission gave 
that testimony great weight and con- 
sideration. 

An amount was included to represent 
the commissien’s estimate of the dif- 
ference in actual value of the property at 
a recent valuation date and its depre- 
ciated original cost. This was said to be 
evidence of the consideration the com- 
mission had given to the claim for repro- 
duction cost as a going concern and other 
elements of value recognized by the laws 
of the land. 

Reference was made to the fact that 
the law under which the commission acts 
provides for a determination of fair 
value. The commission said: 

Certainly, if the legislature contemplated 
that the original cost basis should be used, it 
would have been needless to charge upon the 
commission the duty of ascertaining the 
reasonable value of the property; instead, 
the legislature would have charged the com- 
mission with the duty to ascertain the orig- 


inal cost of all the property. This the legis- 
lature did not do. 


Contributions in aid of construction 
FEB, 14, 1946 


were deducted from original cost. A 
proper depreciation reserve was con- 
sidered as an appropriate deduction. 
Such a reserve was determined by exclu- 
sion of what the commission found to be 
an overaccrual of depreciation. Disposi- 
tion of the overaccrual was ordered by 
debiting Account 250, Reserve for 
Depreciation of Electric Plant, and 
crediting a similar amount to Account 
271, Earned Surplus. 

Annual depreciation accruals had been 
determined by provisions of an indenture 
of mortgage which required accrual on 
the basis of 15 per cent of gross revenue 
less maintenance. The commission 
found that this method worked a hard- 
ship on consumers as well as the com- 
pany. It believed that the condition 
should be remedied by discontinuing the 
present method and accruing deprecia- 
tion on a term-life or a straight-line 
basis. 

In considering working capital, the 
commission approved an allowance for 
operating expenses and maintenance ar- 
rived at by taking one-eighth of the total 
operating expenses and maintenance 
charges for the year. An allowance was 
made for petty cash. A claim for cash to 
cover Federal taxes was disallowed be- 
cause such taxes are paid in arrears. A 
claim for estimated capital expenditures 
for the year was rejected for the reason 
that such expenditures are of a routine 
character, and the company anticipated 
receiving immediately revenues on such 
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THE LATEST UTILITY RULINGS 


expenditures from new customers, Al- 
lowance was made for materials and 
supplies to reflect the inventory. Allow- 
ance was also made for prepayments. 

A claim for going concern value was 
rejected. This, it was maintained, was 
closely allied with good will. Re New 


= 


Mexico Power Co. (Case No. 75). 

Similar rulings were made in Re Las 
Vegas Light & Power Co. (Case No. 
71); Re New Mexico Power Co. (Case 
No. 72); Re Deming Ice & Electric Co. 
(Case No. 73); Re New Mexico Power 
Co. (Case No. 74). 


Exemption from Competitive Bidding Upheld 
Over Objections by City 


FEDERAL court upheld an order of 
the Securities and Exchange Com- 
mission approving the sale by Federal 
Water & Gas Corporation of its stock 
holdings in the Peoples Water & Gas 
Company, although the city of North 
Miami Beach demanded competitive 
bidding. The subsidiary distributes gas 
in Miami Beach and surrounding com- 
munities, including North Miami Beach. 
Both the holding company and the 
commission insisted that the effort of 
the city was to have the court put itself 
in the position of, and exercise the juris- 
diction the statute accorded to, the com- 
mission. The court said that a careful 
consideration of the opinion of the com- 
mission in the light of the record left no 
doubt that the city did not show itself ag- 
grieved in any manner by the proceed- 
ings, the findings, or the order of the 
commission. 

The commission had allowed the city 
to intervene and extended it full oppor- 
tunity to present evidence and to argue 
its position. The commission carefully 


canvassed the city’s contentions that 
competitive bidding was required but 
concluded, on the contrary, that the pub- 
lic interest and that of investors and con- 
sumers alike was better served by ex- 
empting the sale from competitive bid- 
ding. 
The court said: 

The statute authorizing review does not 
confer on this court any general supervision 
of the commission or in any manner charge 
it with administering the act. On the con- 
trary, it provides that the findings of the 
commission as to the facts if supported by 
substantial evidence shall be conclusive. 
The city, in its petition for review, does not 
point to, nor does it show, any respects in 
which the evidence fails to sustain the com- 
mission’s finding that a case for the excep- 
tion was made out. It takes merely the gen- 
eral position that as a municipality, which 
with its citizens are consumers, it has some 
kind of absolute right to insist that the com- 
mission refuse to recognize the exceptions 
to public bidding which its own rules have 
laid down. 


City of North Miami Beach, Fla. v. 
Federal Water & Gas Corp. et al. 151 
F2d 420. 


7 


Diversion of Current Justified Cutting 
Off Service 


A electric utility is entitled to require 
payment for current according to 
correct registration without regard to 
who was responsible for current being 
detoured around a meter. This ruling 
was made by the Mississippi Supreme 
Court in upholding the action of a rural 
electric association in discontinuing serv- 
ice to a customer-member operating a 
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store, filling station, and chicken farm. 

A meter reader, surprised at the small 
consumption, noted that the meter was 
not registering, although it was in good 
condition and lights were burning. He 
threw the switch and the lights continued 
to burn. It was discovered that there 
was a “jumper” around the meter. A 
check meter was then installed on a pole, 
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and a dispute subsequently arose over 
charges, which were based on check- 
meter readings. 

The court reversed a decree granting 
a mandatory injunction to restore serv- 
ice and made an award for current fur- 
nished. The customer was denied relief 
under a cross-appeal for damages sus- 


tained in thé loss of chickens and the 
operation of his business due to heat and 
light being discontinued. The associa. 
tion, said the court, had reserved the 
right to discontinue service at any time 
for nonpayment of arrears, Capital Elec. 
tric Power Asso. vw. Franks, 23 So24 
922. 


e 


Deferred Maintenance Charges Disallowed 
And Discount on Bills Ordered 


N an investigation to determine 

whether the Michigan Consolidated 
Gas Company was charging rates which 
yielded an extraordinary profit to the 
utility and whether or not the utility was 
charging an unnecessary element of ex- 
pense against the consuming public, the 
Michigan commission disallowed as an 
operating expense certain charges which 
had been made to income and concur- 
rently credited to deferred maintenance 
reserve during the year 1945. It ordered 
that no additional accrual to that reserve 
should be made during the remainder of 
the year. 

An amount of $264,000 to be credited 
to a deferred maintenance reserve was 
found by the commission to be a special 
provision. In this special reserve provi- 
sion had been made for the testing of 
54,000 meters at an estimated expense 
of $3.60 a meter, which in total amount 
was the sum of $194,000. Also in the 
special reserve was an amount of $70,- 
000 for conditioning of mains. The 


state commission explanation follows: 


It is unquestioned that the company in 
setting up this reserve is acting in good 
faith; however, during the years 1942 and 
1943 the company has accumulated $347,000 
in this reserve which, in the opinion of the 
commission, is al] that need be set aside for 
the present. We fully appreciate that the 
actual expenditure for deferred maintenance 
in the years during which the work may 
actually be performed may be in an amount 
sufficient to distort the operating results of 
the company for these years. If such should 
occur, we suggest that such expenditure be 
amortized over a sufficient period of years 
to avoid the distortion of operating results. 

By disallowing the accumulation of an ad- 
ditional $264,000 to the deferred mainte- 
nance reserve during 1945, a reduction of 
approximately $1,500,000 may be made in 
the gross revenues of the December, 1945, 
revenue period, 


Upon these findings the company was 
ordered to allow a discount of 53 per 
cent from the face amount of bills to 
consumers covering its December, 1945, 
revenue period. Re Michigan Consoli- 
dated Gas Co. (D-3430). 


e 


Franchise Gives City No Power to 
Order Rate Reduction 


De of a complaint by the city 
of Jackson to force a rate reduction 
upon the Consumers Power Company 
has been upheld by the Michigan Su- 
preme Court. The court held that 
neither rights reserved in a franchise nor 
a home rule charter gave the city power 
to regulate rates. 

The company had operated under a 
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franchise ordinance fixing a maximum 
gas rate and reserving to the city the 
right to alter or amend the ordinance and 
to make further rules, orders, and reg- 
ulations as might from time to time be 
deemed necessary. The rate was 
modified on several occasions by express 
agreement between the parties. In 1943 
the ordinance was amended to reduce 
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rates about 20 per cent. This ordinance 
was not accepted by the company. 

Prior to 1943 manufactured gas had 
been supplied. Then natural gas was 
substituted under authority of the com- 
mission, but the commission refrained 
from making a rate which had been 
established for other communities ap- 
plicable to the city of Jackson. It stated 
that its record showed that rates in Jack- 
son were regulated by franchise. The 
company thereupon promulgated iden- 
tical rates as approved by the commis- 
sion for other cities. 

The franchise reservation, it was held, 
gave the city no authority to fix rates 
without agreement of the company, al- 
though it gave the city the right to make 
regulations to protect public interest, 
safety, or welfare. After termination of 


Radio Station May Can 


| gor aap of a complaint against a 


radio station for cancellation of a 
broadcasting contract on the ground that 
the complaint failed to state a cause of 
action was affirmed by the circuit court 
of appeals. 

The contract reserved to the de- 
fendant station a unilateral option to 
cancel the contract upon giving a speci- 
fied notice of intention to terminate. The 
cancellation provision was held to be 
supported by the law of Pennsylvania. 
This action, in the Federal court, was 
predicated upon diversity of citizenship, 
and for this reason the court held that 
the law of Pennsylvania, in which the 
contract was presumed to have been ex- 
ecuted, should apply. It was said that 
cancellation provisions are not uncom- 
mon in radio broadcasting contracts and 
that their validity is too clear to require 
extended discussion. 

Certain of the allegations attempted to 
assert a violation of Federal antitrust 
laws despite the fact that neither the 
Sherman Act nor the Clayton Act was 
mentioned: in the pleading. The court 
said : 

This is not in itself of great importance 


agreed rates the company had the right 
to promulgate rates subject to commis- 
sion control. 

The home rule city charter gave the 
city power to regulate rates, but subject 
to the limitations of general laws. Since 
power to regulate rates was vested in the 
commission under general law, this sup- 
planted any contravening charter pro- 
vision. 

The mere recital in the commission 
order that its records disclosed that 
rates in Jackson were regulated by 
franchise was not res adjudicata. That 
portion of the commission’s opinion deal- 
ing with this situation did not constitute 
a part of its determination, findings, or 
ultimate holding or order. City of Jack- 
son v. Consumers Power Co. 20 NW2d 
265. 


e 


cel Broadcasting Contracts 


but the allegations of the amended com- 
plaint are insufficient to state any cause of 
action under the antitrust laws. For ex- 
ample, it is not alleged that the defendant is 
in a dominant position in the broadcasting 
field or that it is a member of a chain which 
so monopolizes radio broadcasting as to ren- 
der it impossible for the plaintiffs to find 
other outlets for their broadcasts. Neither 
conspiracy nor concert of action is asserted. 
As we stated in William Goldman Theatres, 
Inc. v. Loew’s Inc., 3 Cir., 150 F2d 738, 
paraphrasing a statement in United States 
v. Socony-Vacuum Oil Co. 7 Cir., 105 F2d 
809, 825, “The purpose of the antitrust laws 
—an intendment to secure equality of op- 
portunity—is thwarted if group power is 
utilized to eliminate a competitor who is 
equipped to compete.” The plaintiffs do not 
allege that the defendant seeks to eliminate 
a competitor by refusing to sell radio time 
to the plaintiffs. It is not asserted that the 
defendant entered into a conspiracy with the 
plaintiffs’ competitors in religious broad- 
casting to eliminate the plaintiffs from the 
religious broadcasting field. Indeed, in jus- 
tice to the plaintiffs it should be stated that 
they do not assert expressly that they are 
competitors in a field of religious broadcast- 
ing or that religious broadcasting is a com- 
modity. Properly they have avoided such 
allegations but the plaintiffs have stated no 
cause of action under the antitrust laws of 
the United States. 


It was contended that since the broad- 
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casts canceled were religious, the cancel- against a private person who had 
lation violated the First Amendment of abridged another’s right of freedom of 
the Federal Constitution protecting free- speech or religion. 

dom of speech and of religion. This con- While it was conceded that such can- 
tention was not upheld. The court said  cellation might constitute censorship, it 
that the amendment was intended to op- was decided that no law prohibits a ra. 
erate as a limitation to the actions of dio station from refusing to sell time in 
Congress and of the Federal govern- which an individual may broadcast his 
ment. A radio station was held not to views. A radio station, it was held, is 
be an instrumentality of the Federal not a public utility in the sense that it 
government, but a privately owned cor- must permit broadcasts by whoever 
poration. Finally, on this particular comes to its microphones. McIntire et al, 
point the court stated that it knew of no v. Wm. Penn Broadcasting Co. of Phila 
Federal statute giving a cause of action delphia, 151 F2d 597. 


e 


Other Important Rulings 


cy HE New York commission author- goods and the rates varied according to 
ized a natural gas company to the value placed upon the goods, it was 
charge the cost of acquiring, at a tax mot necessary that a shipper be told that 
foreclosure sale, land in fee on which it he had a choice of rates, since the pre- 
already owned oil and gas rights and gas sumption was that he knew the provi- 
wells to the account, Other Physical sions of the schedules. Gulf, Colorado 
Property, rather than to Operating Prop- & Santa Fe Railway Co. v. McCandless, 
erty Account, where the acquisition was 190 SW2d 185. 
necessary to protect its oil, gas, and well 
rights. Re Producers Gas Co. (Case The Wisconsin commission, in view 
No. 9836). of the number and magnitude of the 
economic uncertainties which must be 
The United States Court of Appeals faced as the country emerges from the 
for the District of Columbia held that war period, was reluctant to establish 
the United States, as a customer of an permanently a level of rates which, on 
electric company, may appeal from a_ the basis of present abnormal operations, 
commission order determining rates. would yield a fair return, but it believed 
United States v. Public Utilities Com- that an order prescribing a temporary 
mission of District of Columbia et al. reduction, with jurisdiction retained s0 
151 F2d 609. that prompt action might be taken any 
time, was best suited to meet the situa- 
The Colorado commission holds that tion, where existing rates were deemed 
it may not authorize competing motor to be excessive. Two Rivers v. Com- 
carrier service if the existing service is monwealth Teleph. Co. (2-U-2009). 
adequate or, if inadequate, it can be 
made adequate under the direction of the Combined common and private motor 
commission. Re Dunlap (Application carrier operation was held by the Wash- 
No. 2985-AB-B, Decision No. 25132). ington department to be inconsistent 
with public interest, since the mixed op- 
A Texas court held that where an in- eration offered only a part-time service. 
terstate carrier had rate schedules on Re H. D. May (Order No, M. V. No. 
file for transportation of household 43650, Hearing No. 3504). 


Note.—The cases above referred to, where decided by courts or regulatory commissions. 
will be published in full or abstracted in Public Utilities Reports. 
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SECURITIES AND EXCHANGE COMMISSION 


Re Charges in Lieu of Taxes 


Holding Company Act Release No. 6200; Accounting Series Release No. 53 
November 16, 1945 


TATEMENT of Commission’s opinion regarding “charges in 

lieu of income taxes” and “provisions for income taxes” in 

the profit and loss statement, issued under the Securities Act, 

Securities Exchange Act, Holding Company Act, and Account- 
ing Series. 


Accounting, § 57 — Financial statements — Charges in lieu of taxes. 
1. The amount shown on an income statement as provision for taxes should 
reflect only actual taxes believed to be payable under the applicable tax 
laws, p. 194. 

Accounting, § 21 — Amortization of deferred items. 
2. It may be appropriate, and under some circumstances such as a cash 
refunding operation it is ordinarily necessary, to accelerate the amortization 
of deferred items (such as unamortized bond discount and expense) by 
charges against income when such items have been treated as deductions 
for tax purposes, p. 194. 


Accounting, § 57 — Financial statement — Charges in lieu of taxes. 


3. The use of the caption “charges or provisions in lieu of taxes” in making 
a financial statement is not acceptable, p. 194. 


Accounting, § 57 — Financial statement — Charges for write-off. 
4. If it is determined, in view of the tax effect now attributable to certain 
transactions, to accelerate the amortization of deferred charges or to write 
off losses by means of charges to the income account, the charge made 
should be so captioned as to indicate clearly the expenses or losses being 
written off, p. 194. 


Accounting, § 57 — Income statement — Location of special charge — Amortiza- 
tion. 

5. The location within the income statement of any special charge, such as 
acceleration of amortization of deferred charges or writing off of losses, 
should depend on the nature of the item being written off ; and in the case 
of a public utility a special amortization of bond discount and expense 
should not be shown as an operating expense but should be classified as a 
special item along with other interest and debt service charges in the 
“other deductions” section, p. 194. 


Accounting, § 57 — Financial statement — Special charges. 
6. It is appropriate to call attention in an income statement to the existence 
of a special charge, such as a charge for amortization of deferred charges 
or writing off of losses, by the use of appropriate explanatory language in 
connection with intermediate balances and totals, p. 194. 
[13] 193 61 PUR(NS) 
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Accounting, § 57 — Financial statement — 


taxes. 


Estimates of future earnings — Income 


7. In the preparation of statements reflecting estimates of future earnings 
it is ordinarily permissible to reflect as income taxes the amount which it 
is expected will be payable if such earnings are realized, provided the as- 
sumptions as to the tax rates are disclosed, p. 194. 


Accounting, § 57 — Financial statement — Provision for taxes. 
8. In the preparation of statements which are designed to “give effect” to 
specified transactions the provision for taxes may, depending on all the facts 
and circumstances, properly represent either (a) the actual taxes paid dur- 
ing the period adjusted to give effect to the specified transactions, or (b) an 
estimate of the taxes that it is expected will be payable should the income of 
future years be equal in amount to the adjusted income shown in the state- 
ment ; and the statement should clearly show what the provision for taxes 


purports to represent, p. 194. 


Accounting, § 38 — Income taxes. 


Discussion, by Securities and Exchange Commission, of form of income 
statement showing income taxes as an element of operating expenses, or, as 
is sometimes said, “above the line,” the items included “above the line” 
being generally recognized as expenses allowable in computing gross income 
for rate purposes, whereas deductions made “below the line,” such as 
interest and items carried to surplus, are not chargeable in this way, p. 215. 


Expenses, § 114 — Income taxes. 


Discussion, by Securities and Exchange Commission, of the deductibility 
of income taxes in computing return for rate purposes and the relation of 
this question to income statements and accounting, p. 215. 


Expenses, § 54 — Financing cost — Interest. 


Discussion, by Securities and Exchange Commission, of the general rule 
that costs and expenses, including interest, that arise from the borrowing of 
capital are to be excluded from the computation of gross income for 


rate-making purposes, p. 217. 


By the CoMMISssION : 

[1-8] The purpose of this state- 
ment is to outline the Commission’s 
views in the matters of so-called 
“Charges in lieu of income taxes” and 
of “Provisions for income taxes” 
which are intentionally in excess of 
those actually expected to be payable; 
to give the reasons for that opinion; 
and to state its views on the points 
which certain accounting firms have 
made in connection with the principles 
discussed herein. 


For some time there has been grow- 
ing up a practice, tolerated by some 
accountants and sincerely advocated 
by others, pursuant to which the cur- 
rent income account is charged under 
the heading of income taxes or charges 
in lieu of income taxes, not only with 
the income taxes expected to be paid 
by the company but also with an addi- 
tional sum equivalent to the reduction 
in taxes brought about by unusual cit- 
cumstances in a particular year.’ Cer- 
tain public utility companies have in- 





1In general, the unusual circumstances are 
based on differences in the accounting treat- 
ment of certain items for income tax purposes 
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and for general financial purposes. For ex- 
ample, losses and expenses which had to be 
taken as income tax deductions in a given pe 
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cluded such charges and excessive in- 
come tax provisions among their Oper- 
ating Expenses. This additional 
charge against income is, in most 
cases, Offset either by a credit to sur- 
plus or by utilizing the reduction for 
some special purpose such as eliminat- 
ing a portion of unamortized discount 
on bonds. The amount of the esti- 
mated reduction has been colloquially 
termed a “tax saving” and the general 
problem is loosely referred to as the 
“treatment of tax savings.” * 

This practice with its variants has 
caused the Commission some concern 
and it seems desirable now to state our 
views as to the accounting procedures 
appropriate in such situations and to 
give the reasons for them. In sum- 
mary, our conclusions are as follows: 

1, The amount shown as provision 
for taxes should reflect only actual 
taxes believed to be payable under the 
applicable tax laws. 

2. It may be appropriate, and under 
some circumstances such as a cash 
refunding operation it is ordinarily 
necessary, to accelerate the amortiza- 
tion of deferred items by charges 
against income when such items have 
been treated as deductions for tax pur- 
poses.® 

3. The use of the caption “Charges 


or provisions in lieu of taxes” is not 
acceptable. 

4. If it is determined, in view of the 
tax effect now attributable to certain 
transactions, to accelerate the amor- 
tization of deferred charges or to write 
off losses by means of charges to the 
income account, the charge made 
should be so captioned as to indicate 
clearly the expenses or losses being 
written off. 

5. The location within the income 
statement of any such special charge 
should depend on the nature of the 
item being written off. In the case of 
a public utility, for example, a special 
amortization of bond discount and ex- 
pense should not be shown as an oper- 
ating expense but should be classified 
as a special item along with other in- 
terest and debt service charges in the 
“other deductions” section. 


6. It is appropriate to call atten- 
tion to the existence of the special 
charge by the use of appropriate ex- 
planatory language in connection with 
intermediate balances and totals. 


7. In the preparation of statements 
reflecting estimates of future earnings, 
it is ordinarily permissible to reflect 
as income taxes the amount which it 
is expected will be payable if such 
earnings are realized provided, of 





riod were not also taken as deductions in the 
profit and loss statement for the same period. 
Instead, because of differences in accounting 
methods, such items had already been charged 
off against income in previous years, or were 
being charged off directly to surplus or re- 
serves, or were to be deferred and charged 
off against income in future years. 
_ *We think this terminology is undesirable 
in principle and possibly misleading. Our 
preference is to call them “tax reductions.” 
See note 23 infra. 

8Under the controlling decisions of the 
Federal courts (Helvering v. California Ore- 
gon Power Co. 1555] 75 F2d 644; Helvering 
v. Union Pub. Service Co. [1935] 75 F2d 
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723) unamortized bond discount and expense 
applicable to bonds being refunded through 
the issuance of new bonds for cash are de- 
ductible for purposes of the Federal income 
tax in the year in which the refunding takes 
place. Not all accountants, however, are in 
accord that such items must as a matter of 
sound accounting be immediately written off. 
Many believe that such items should prefer- 
ably be amortized against income over the life 
of the refunding issue if a correct statement of 
the cost of money is to be obtained. (Cf. 
Healy, Treatment of Debt, Discount and Pre- 
mium Upon Refunding, 73 Journal of Ac- 
countancy, 199 (March 1942)). 
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course, the assumptions as to the tax 
rates are disclosed. 

8. In the preparation of statements 
which are designed to “give effect’’ to 
specified transactions, the provision 
for taxes may, depending on all the 
facts and circumstances, properly rep- 
resent either (a) the actual taxes paid 
during the period adjusted to give ef- 
fect to the specified transactions, or, 
(b) an estimate of the taxes that it is 
expected will be payable should the 
income of future years be equal in 
amount to the adjusted income shown 
in the statement. The statement 
should, of course, clearly show what 
the provision for taxes purports to 
represent. 

The reasons for our views can best 
be developed by using the facts relat- 
ing to a registration statement recently 
filed by the Virginia Electric and Pow- 


er Company (VEPCO) under the 
Securities Act of 1933 in which we 


took a position in the matter. This 
case is chosen not only because its 
facts are typical of most cases in which 
this problem arises but also because 
the public accountants who certified 
the financial statements in that case 
have since appeared before us and pre- 
sented in detail their views in the mat- 
ter.* The discussion of this case and 
of the general problem which it typi- 


fies will be presented under the fol- 
lowing main headings : 

I. The background of the Vepco 
Case—A brief description of the reg- 
istration and of the transactions givy- 
ing rise to the problem. 

II.. The Certified Financial State- 
ments Originally Filed—A _ descrip- 
tion of the certified financial state- 
ments originally filed, pointing out 
briefly our difficulties with the way in 
which the so-called “tax saving” was 
handled. 

III. Amendments to the Certified 
Statements—A description of the cer- 
tified income statements after each of 
the amendments, pointing out briefly 
in each case our objections to the 
treatment accorded tax provisions and 
“tax savings.” 

IV. The Pro-forma Income State- 
ments—A brief description of the pro- 
forma statements filed, pointing out 
our objections to the treatment of 
taxes in the statements originally 
filed. 

V. The Findings and Opinion of the 
Commission in the Related Case—Re 
Virginia Electric & Power Co. (Hold- 
ing Company Act Release 5741) 
April 20, 1945—A description of the 
financial statements and ratios set 
forth in that opinion which were crit- 
icized in some respects by the certify- 





4In the summer of 1944, we caused to be 
circulated for cofmment a proposed Accounting 
Series release containing a tentative statement 
of our conclusions in this matter. Comments 
were received from accountants, registrants, 
and others interested in the problem and a 
number of informal conferences were ar- 
ranged with the staff and the Commission. 
Of the twenty-eight letters and comments 
received, five individuals or firms and a com- 
mittee of the American Institute of Ac- 
countants objected to the general position tak- 
en in the draft. Subsequently, in December, 
1944, the Committee on Accounting Procedure 
of the American Institute of Accountants is- 
sued a bulletin “Accounting for Income 


Taxes” which in a number of important re- 
spects is inconsistent with the conclusions we 
have reached. In January, 1945, the Com- 
mittee on Accounting Principles and Practice 
of the New Jersey Society of Certified Public 
Accountants issued a statement with respect 
to the A.I.A. bulletin, taking some exception 
to the proposals made as to the treatment of 
“tax savings.” In coming to a final conclu- 
sion in this matter, we have given extensive 
consideration to the views expressed and the 
points made by those commenting on the ten- 
tative statement of our views, as well as to 
the contrary position taken in the bulletin 
mentioned. 
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ing accountants in their discussion of 
this problem. 

VI. The treatment of “Tax Sav- 
ings’ in Financial Statements Filed 
with This Commission—A detailed 
discussion of the considerations un- 
derlying our views as to the treat- 
ment of income taxes and of so-called 
“tax savings.” 


I 
The Background of the Vepco Case 


On March 23, 1945 the Virginia 
Electric and Power Company (VEP- 
CO) filed with this Commission 
under the Securities Act of 1933 a 
registration statement covering its 


first and refunding mortgage bonds, 
series E. The statement after being 
amended several times became effec- 
tive on April 20, 1945, as to $59,- 


000,000 of such bonds. Certain 
financial statements of VEPCO in- 
cluded in the registration statement 
were certified by Lybrand, Ross 
Brothers & Montgomery. Those of 
Virginia Public Service Company, a 
company recently merged with VEP- 
CO, were certified by Arthur Ander- 
sen & Co. Several days after the 
amended statement became effective, 
representatives of both firms of cer- 
tifying accountants appeared before the 
Commission to discuss certain ac- 
counting questions as to the treatment 


of income taxes and of the so-called 
“tax savings.” 

In the registration statement filed 
by VEPCO, certified financial state- 
ments for the years 1942, 1943, and 
1944 were filed for VEPCO, for Vir- 
ginia Public Service Company which 
had been merged with VEPCO on 
May 26, 1944, and for the two com- 
panies combined. In addition, there 
were filed “adjusted” balance sheets 
and income statements designed to 
give effect to the merger with Virginia 
Public Service Company, the sale of 
‘ertain transportation properties, the 
proposed refinancing and certain relat- 
ed adjustments. 

The accounting and “tax savings” 
issues centered on the treatment to be 
accorded the following three items 
which arose out of transactions that 
had occurred in 1944: 

1. Premiums and expenses in- 
curred in refunding VEPCO’s bonds, 
amounting to $2,383,096.46.° 

2. A loss of $3,418,715.16 sus- 
tained upon the sale by VEPCO of 
certain transportation properties. 

3. An item of $600,949 said to arise 
out of the asserted fact that the normal 
depreciation on certain plant facilities 
was substantially less than the amor- 
tization of such facilities taken for tax 
purposes at 20 per cent per annum 
under § 124 of the Internal Revenue 
Code.® 





5In 1942 Virginia Public Service Company 
called for redemption certain of its outstand- 
ing bonds, Unamortized debt discount and ex- 
pense, call premium and expenses applicable 
to the redeemed bonds amounted to $2,021,- 
708.13. Solely in order to simplify the present 
discussion, this item is not discussed in de- 
tail although its treatment involved much the 
Same problems as the 1944 refunding. 

® Section 124 of the Internal Revenue Code, 
26 USCA § 124, provides for the deduction 
by taxpayers, at their election, of accelerated 
amortization of property (including land) 
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constituting an “emergency facility” by reason 
of certification by designated government au- 
thorities that the property was necessary in 
the interest of national defense. Such amor- 
tization, which is in lieu of a deduction for 
ordinary depreciation usually at a much lower 
annual rate, is on an arbitrary 5-year 
life period but this may be amended to such 
shorter period as will end with the date offi- 
cially declared as the end of the emergency 
war period. The President, by Proclamation, 
terminated the emergency period referred to 
in § 124 as of September 29, 1945. 
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In the original registration state- 
ment, and in all of the amendments, 
the registrant and its accountants took 
the position that the income state- 
ments should be prepared in such a 
way as to reflect therein charges equal 
to what it was estimated Federal ex- 
cess profits taxes would have been 
had not the special transactions oc- 
curred. In the original filing the pro- 
vision for excess profits taxes was 
shown as an operating expense not in 
the amount expected to be paid but in 
the amount that would have been pay- 
able had not the three special items 
existed. After the second amendment, 
the provision for excess profits taxes 
was shown at what was actually esti- 
mated to be payable for the current 
year under the applicable tax law, but 
a separate additional charge, specially 
described, was also included among the 
operating expenses in an amount equal 
to the difference between the provi- 
sion for actual taxes and the esti- 
mated provision that would have been 
needed had not the three items existed. 
The third and fourth amendments al- 
tered the description of these special 
charges, and their position in the in- 
come account. The wording of some 


of the other related captions was also 
modified. As finally amended, spe- 
cial charges representing portions of 
the premium and expenses on redemp- 
tion of the bonds and of loss on sale 
of properties were wholly excluded 
from the operating expenses and set 
out as a separate item of “deductions 
from income.” The adjustment with- 
in the income account based on the 
treatment of emergency facilities was 
eliminated. The extent to which this 
presentation reflects the views ex- 
pressed in this opinion will be pointed 
out later. 

In Exhibits A, B, C, and D there 
are presented the relevant portions of 
the 1944 income statement as origi- 
nally filed and after each amend- 
ment. 


II 


The Certified Financial Statements 
Originally Filed 


The Commission’s directly applica- 
ble accounting requirements are found 
in Rules 3-Ol(a), 3-06, 5-03, and 
11-02 of Regulation S-X. The per- 
tinent portions of the rules are re- 
printed in the margin:* 





VEPCO statements do not indicate the dollar 
amounts of such facilities, the normal depre- 
ciation taken, or the amortization taken for 
tax purposes. The figure of $609,949 repre- 
sents the company’s estimate of the amount 
by which Federal taxes would have been in- 
creased had only the normal depreciation been 
taken for tax purposes. 

Ta. Rule 5-03 (Profit and Loss or Income 
Statements) Caption 15—“Provision for in- 
come and excess profits taxes—State separate- 
ly (a) Federal normal income and excess 
profits taxes; (b) other Federal income 
taxes; and (c) other income taxes.” 

b. Rule 5-03, Caption 12—“Miscellaneous 
income deductions.—State separately, with ex- 
planations, any significant amounts, designat- 
ing clearly the nature of the transactions out 
of which the items arose.’ 

c. Rule 11-02 (Statement of Surplus) Cap- 
tions 3 and 4—“3. Other additions to surplus. 
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—Specify. If two or more of the classes of 
surplus specified in the rule as to the form 
and content of the particular balance sheet are 
stated in one amount, the nature of other ad- 
ditions to surplus (caption 3) and of other de- 
ductions from surplus (caption 4) shall never- 
theless be so designated as to indicate clearly 
their classification in accordance with such ap- 
plicable rule. 4. Deductions from surplus 
al thar. dividends.—Specify. See Caption 


d. The second sentence of Caption “B of 
Rule 5-03: “A public utility company using 
a uniform system of accounts or a form for 
annual report prescribed by Federal or state 
authorities, or a similar system or report, may 
follow the general segregation of operating 
expenses prescribed by such system or re 

rt.’ 


e. Rule 3-01 (a)—“Financial statements 
may be filed in such form and order, and may 
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It is apparent that these rules called 
for the careful segregation and clear 
description of any nonrecurring or un- 
usual items charged or credited to the 
income account or to earned surplus. 
The plain import of caption 15 of 
Rule 5-03 is that there shall be shown 
thereunder only amounts actually pro- 
vided for income taxes. 

With those requirements in mind 
we turn to the income statement origi- 
nally filed by the registrant, and cer- 
tified by its accountants, purportedly 
in conformity to the requirements of 
the Securities Act and the rules and 
regulations issued thereunder. 

As will be seen from Exhibit A, 
there was set forth in the 1944 income 
statement, as an operating expense, an 
amount for excess profits taxes equal 
to what the registrant computed 
would have been the amount of such 


taxes had none of the three special 


items existed. This excess profits 
tax figure appeared under the caption, 
“Taxes, excluding reductions shown 
separately below or applied against 
items charged directly to surplus.” 
The reduction in taxes attributed 
by the registrant to the excess of the 


tax amortization of emergency facili- 
ties over the normal depreciation 
thereon was added back to net income 
at the very bottom of the statement 
under this caption: 

“Reduction in Federal income and excess 
profits taxes resulting from the amortization 
of factilities allowable as emergency facilities 
under the Internal Revenue Code, which fa- 
cilities are expected to be employed through 
their normal life and not to replace ——e 
facilities $609,94 
The sum of this item and of a figure 
labeled. “Net Income” was described 
as “Balance transferred to earned sur- 
plus = 

In the related surplus statements, 
charges were set forth in respect of the 
refunding costs and the loss on sale 
of transportation properties as fol- 
lows: 

“Loss arising in connection with sale in 
1944 of transportation property, less resulting 
reduction in Federal taxes on income 

$1,361,842.16.” 

“Redemption premiums and expenses in 
connection with refunding of bonds, less re- 


sulting reduction in Federal taxes on in- 
$291,919.46” 


There were no notes to the certified 
income or surplus statements in fur- 


ther explanation of these items.*® 
The 1944 income statement as 





use such generally accepted terminology, as 
will best indicate their significance and char- 
acter in the light of the provisions applicable 
thereto.” 

f. Rule 3-06—“The information required 
with respect to any statement shall be fur- 
nished as a minimum requirement to which 
shall be added such further material informa- 
tion as is necessary to make the required 
statements, in the light of the circumstances 
under which they are made, not misleading. 
This rule shall be applicable to all statements 
required to be filed, including copies of state- 
ments required to be filed in the first instance 
with other governmental agencies.” 

8In the 1942 income statements of Virginia 
Public Service Company a similar transaction 
was explained by means of a footnote which 
if read in conjunction with the surplus state- 
ment disclosed the total refunding expenses. 
The note read as follows: 
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“(C) Federal Income and Excess Profits 
Taxes: 

“Virginia Public Service Company and sub- 
sidiaries—The statements of income for the 
year 1942 include provision for Federal nor- 
mal income and excess profits taxes computed 
on the basis of taxable net income after de- 
ducting amortized debt discount and expense, 
call premium, and duplicate interest on long- 
term debt called for redemption in 1942. The 
reduction resulting from the availability of 
these nonrecurring deductions in computing 
the amount of 1942 taxes payable amounts to 
$1,571,158 and an equal amount has been de- 
ducted in the accompanying statements of in- 
come for 1942 as special amortization of debt 
discount and expense. The balance of un- 
amortized debt discount and expense, call pre- 
mium and duplicate interest on long-term debt 
called for redemption in 1942 was charged 
against earned surplus. 

“However, the taxable net income as com- 


61 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


originally filed by the registrant and 
certified by its public accountants, did 
not comply with the applicable re- 
quirements and in our opinion was 
clearly misleading in the following im- 
portant respects : 

1. The total 
transportation 
shown. 

2. The amount of refunding ex- 
penses in 1944 could not be deter- 
mined. 

3. The amount provided for the 
estimated tax liability for. 1944 could 
not be determined. 

4. The treatment and disclosure of 
similar transactions was different. 
In 1942 the amount of the estimated 
reduction in taxes due to the refund- 
ing was stated; this was not done as 
to the 1944 refunding. Also the treat- 
ment accorded tax deductible losses 
charged to surplus was different in 
1942 than in 1944. 

An investor could thus determine 
from the certified financial statements 
only that the sum of the tax liability 
plus loss on transportation properties 
plus the refunding expenses amounted 
to a certain figure as follows: 


sale of 
not 


loss on 
properties was 


Provision.for taxes (as shown 
in the income statement) 
Federal Income Tax 
Federal Excess Profits .... 
Postwar Credit 


$2,139,496.39 
8, 164,870.79 
(351,081.99) 
Total tax provision .. $9,953,285.19 
Surplus charges, less resulting 
reduction in Federal taxes 
on income 
Loss on transportation prop- 
erties 
Refunding expenses 


1,361,842.16 
291,919.46 


$11,607,046.81 
Less : 

Reduction due to amortiza- 
tion of emergency facili- 
ties (as shown in the 
income statement) 


609,949.00 
$10,997,097.81 


It is true that by reference to the 
uncertified pro forma or adjusted in- 
come statements it can be determined 
that the reduction in taxes due to the 
items charged to surplus was $4,148,- 
050. It is obviously unsound, how- 
ever, to expect that a collateral dis- 
closure in one set of statements will be 
inevitably and clearly connected by the 
reader with the information given in 
another and certified set of statements, 
at least without a clear cut cross ref- 
erence. This was apparently rec- 
ognized since in the first amendment 
a paragraph was added to Note C to 
the income statement disclosing the 
$4,148,050 figure.” However, even 





puted did not reflect the deduction, for tax 
purposes, of losses upon sales of ice and rail- 
way property, and certain other items charged 
to surplus. As a result, provisions charged to 
income in 1942 were approximately $330,000 
in excess of the company’s liability for Fed- 
eral income taxes as shown in its tax return 
for that year. Pending review of the returns, 
this excess provision is included in accrued 
Federal income and excess profits taxes at 
December 31, 1943. 

“In 1943 the company filed a claim for re- 
fund of 1941 Federal taxes in the net amount 
of approximately $297,000 under the carry- 
back provisions of the 1942 Revenue Act. 
However, this amount is subject to such ad- 
justments as may result from review by the 
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U. S. Treasury Department and the claim has 
not been recorded upon the books of the com- 
pany.” (See also Exhibit A.) 

The total refunding expenses can be com- 
puted by, adding the disclosed reduction of 
$1,571,158 to the $450,549.98 which is shown 
as a net direct debit to earned surplus. 

® As we said in our opinion in Re Universal 
Camera Corp. (Securities Act Release 3076, 
June 29, 1945): “A disclosure which makes 
the facts available in such form that their 
significance is apparent only upon searching 
analysis by experts does not meet the stand- 
ards imposed by the Securities Act of 1933 
as we understand that act.” 

10 The first amendment was filed before the 
staff issued its letter of deficiencies. 
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with this figure before him the reader 
could determine only the aggregate re- 
duction attributed to two wholly dis- 
parate items. It seems self-evident 
that the actual total loss on transpor- 
tation properties sold and the total 
amount of refunding expenses are 
material facts. We think it equally 
apparent that the estimated amount 
of actual taxes is an important fact.™ 

There is another, though less patent 
difficulty. The amount shown for ex- 
cess profits taxes was $8,164,870.79. 
The postwar credit against excess 
profits taxes was shown as $351,- 
081.99, or at the rate of about 4.3 per 
cent. Since the postwar credit is nor- 
mally 10 per cent of the excess profits 
tax, the disparate relationship of these 
two figures should raise a question 
to even the average reader of the state- 
ment. There was, however, no ex- 
planation directed to this point. 
When the figure shown for excess 
profits taxes was reduced to the ac- 
tual amount believed to be payable 
($3,406,871.79) no change was made 
in the amount shown for the postwar 
credit. Apparently the amount by 
which the excess profits tax provision 
was increased on account of the 
charges to surplus was net of the 
statutory 10 per cent credit. In other 
words, the figure shown as a provision 
for excess profits taxes was doubly 


a hybrid. First it combined actual 
taxes with “tax savings.” Second to 
the extent of the estimated actual lia- 
bility it was computed at the rate of 
95 per cent, but as to amounts in ex- 
cess of actual liability, the rate used 
appears to have been 85.5 per cent— 
that is, the full 95 per cent less the 
10 per cent postwar credit. 

There remains a final point—the 
caption under which the tax provi- 
sion was set forth. The language 
“Taxes—excluding reductions shown 
separately below or applied against 
items charged directly to surplus” in 
our opinion scarcely lends itself to 
ready understanding but instead is apt 
very easily to convey exactly the op- 
posite of its intended meaning through 
its use of “exclude me in” language. 
In our opinion such a description of 
this hybrid item represents a distinct 
barrier rather than an aid to under- 
standing.” 

In addition to all of the above dif- 
ficulties, two much more basic ques- 
tions are presented by the registrant’s 
accounts: (1) whether there may or 
should be included in the operating 
expenses of a regulated public utility, 
under the caption of taxes, any amount 
in excess of the amount estimated to 
be actually payable under the applica- 
ble provisions of the tax laws; and 
(2) whether any amount should be 





11 The treatment in this case is 


rticularly 
unsatisfactory since the aggregate “reduction” 


is not divided proportionately between the two 
items. From the amended statements, it ap- 
pears that the total loss on transportation 
properties was $3,418,715.16 of which $1,361,- 
842.16 or about 40% appeared as a charge to 
surplus. In the case of the refunding ex- 
penses the total amount was $2,383,096.46 of 
which, however, only $291,919.46 or about 
12% was charged to surplus. ny de- 
veloped that these differences were due first to 
the fact that in computing the estimated ac- 
tual tax for the year, the amount recognized 
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as an allowable tax deduction was about $1,- 
000,000 less than the $3,418,715 recorded as 
a loss on the books; and, second, to the fact 
that the refunding expenses used as a tax 
deduction amounted to about $63,000 more 
than those written off in the accounts. The 
amount of the reduction in taxes due to each 
of these two items was computed by applying 
a rate of 85.5%, that is, the 95% excess profits 
tax rate less the 10% postwar credit. ith- 
out knowledge of these important facts, even 
an expert could do no more than guess at 
what had been done with the accounts. 
12 See note 9, supra. 
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included in or with such operating 
expenses to compensate for the reduc- 
tion in taxes due to items like those 
in question here. These issues are 
raised more clearly by the statements 
in their amended form and discussion 
of them will be deferred until the 
amendments have been described. 


Ill 


Amendments to the Certified 
Financial Statements 


In view of objections on the part 
of the Commission’s staff to the in- 
come statements as originally filed, a 
formal letter of deficiencies was sent 
on April 14, 1945, specifically criticiz- 
ing the presentation of the items under 
discussion as follows: 


“Financial Statements 


“Income Statements 

“Tt is noted that the earned surplus 
statement for the year 1942 reflects 
charges aggregating $497,288.10 rep- 
resenting ‘Unamortized debt discount 
and expense, call premiums and dupli- 
cate interest on long-term debt called 
for redemption, less resulting reduc- 
tion in Federal taxes on income.’ It 
is also noted that the earned surplus 
statement for the year 1944 reflects 
charges of $1,361,842.16 and $291,- 
919.46 representing ‘Loss arising in 
connection with sale in 1944 of trans- 
portation property’ and ‘Redemption 
premium and expenses in connection 
with refunding of bonds’ respectively, 
less, in each instance, ‘resulting reduc- 
tion in Federal taxes on income.’ 


Further, it is noted that the 1944 ip. 
come statements reflects ‘tax savings’ 
aggregating $609,949 resulting from 
special amortization of emergency 
facilities. 

“Tt appears that the total effective 
charges to savings in Federal income 
and excess profits taxes resulting from 
the above redemption of bonds, sale 
of property and special amortization 
of emergency facilities should be re- 
flected separately in the income ac- 
count under an appropriate descriptive 
title. In this connection, the title 
‘charge in lieu of taxes’ will not meet 
such requirement. Such amounts 
should be shown immediately below 
the total of ‘Operating Expenses and 
Taxes.’” * 


Following the filing of the first 
amendment on April 2nd, there oc- 
curred several discussions with the 
staff based generally on the position 
taken in the letter of deficiencies dated 
April 14th. In these discussions it 
was made clear that the staff took the 
position that the tax provision should 
not exceed the estimated amount be- 
lieved to be payable and that charges 
to the income account “in lieu of 
taxes” could not be considered operat- 
ing expenses. The staff also took the 
position that it would not object to 
charging the income account with so 
much of the two items charged to 
surplus (loss on sale of transportation 
properties and refunding expenses) as 
was equal to the company’s estimate 
of the reduction in taxes caused by 
such items. 





183 We do not construe this paragraph to 
mean that charges may made to income 
for the so-called “tax savings,” provided only 
they are separately set forth. If it does, we 
disagree. We construe the language to mean 
rather that where taxes are reduced due to 
special circumstances special charges of an 
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equivalent amount may be made to the income 
account, if the particular item involved is one 
that may properly be made to income and 
if the special charge is clearly described for 
what it is, for example, “Special charge-off of 
unamortized bond discount.” 
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The second amendment was filed on 
April 16, 1945, substantially revising 
the certified income statement for 
1944. In the amended statement, the 
provision for excess profits taxes was 
shown at the amount estimated to be 
actually payable. The following new 
item, equal to the reduction in the 
amount shown as excess profits taxes, 
was inserted under the general head- 
ing “Operating Expenses and Taxes.” 

“Special charges equivalent to re- 
duction in Federal excess profits taxes 
resulting from special amortization of 
emergency facilities (reduction shown 
separately below) and from redemp- 
tion of bonds and sale of property 
(reductions applied against related 
items charges to surplus) $4,757,999.” 
The item was inserted immediately 
after a total captioned “Total Operat- 
ing expenses and taxes before special 
charges.” The sum of the special 


Operating Revenues 
Operating Expenses and Taxes: 
Other than Taxes 


Taxes, excluding reductions shown separate 
against items charged directly to surplus 


Taxes : 
Federal income 
Federal excess profits 
Post-war credit 


Total operating expenses 
charges 


reir rrr rrr eres 


and taxes 


charges and the above caption was 
labelled: “Total operating expenses 
and taxes including special charges” 
and this item was then deducted from 
the total of operating revenues to ar- 
rive at a figure labelled: ‘Net operat- 
ing revenues.” The remainder of the 
income statement, and the surplus ac- 
counts were the same as in the original 
filing except that a paragraph added 
by amendment #1 to Note C to the 
income statement was dropped, pre- 
sumably because the $4,148,050 figure 
it disclosed could now be derived from 
data given in the income statement.™ 
It will be recalled that this figure was 
the total amount by which taxes were 
estimated to have been reduced be- 
cause of the loss on transportation 
properties and the refunding ex- 
penses. 

The changes made are summarized 
in the following table: 


After 2d 
Amendment 


$51,681,778 
28,237,367 


As original- 
ly filed 
$51,681,778 


y below or applied 


2,139,496 

8,164,872 
(351,082) 

4,131,408 


before special 


4,757,999 


Total operating expenses and taxes, including special 


Net Operating Revenues 


42,322,060 
$9,359,718 $9,359,718 








14 See Exhibit B. The $4,148,050 figure can 
be derived as follows: 


Special charges 

Reduction due to amortization of 
emergency facilities (shown as 
last item of income statement) 609,949 

Remainder applicable to the two 


surplus items $4,148,050 
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15 This caption was deleted by the second 


amendment and the caption “Taxes” substi- ~ 
tuted therefor. 
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The amended presentation was fur- 
ther questioned by the staff on these 
points : 

1. The continued failure to disclose 
either the total loss on sale of trans- 
portation properties or the total re- 
funding expense. 

2. The impropriety of adding the 
special charges to operating ex- 
penses. 

3. The propriety of the adjustment 
within the income account in respect 
of the amortization of emergency 
facilities. 

The second of these points to some 
extent may conflict with the last sen- 
tence of the deficiency letter, quoted 
earlier, which read: 

“Such amounts (i. e., special 
charges) should be shown immediate- 
ly below the total of ‘Operating Ex- 
penses and Taxes.’” 
course, 


Physically, of 
amended statement conforms to the 
deficiency letter by placing the special 
charges immediately after the total 


registrant’s 


mentioned. It was the staff’s posi- 
tion, however, that the deficiency 
called for their inclusion at that point 
as a separate, distinct and different 
item, rather than in such a way as 
to imply that the special charges were 
true operating expenses, though per- 
haps nonrecurring in nature. We feel 
that the language of the deficiency 
letter might well have been more ex- 
plicit and so more in conformity with 
the oral statements made by staff 
members. In any event, however, the 
point is now moot since when the case 
was presented to us for directions, it 
was determined not to permit inclu- 


sion of such charges in or with operat- 
ing expenses. 

After some further discussion of 
the matter with the registrant and its 
accountants, the staff brought the case 
to the Commission for directions, pre- 
senting for consideration the history 
of the case and the views of the reg- 
istrant and its accountants both in this 
and other similar cases. We there- 
upon directed the staff to advise the 
registrant to the following effect: 

1, That no adjustment should be 
made within the income statement 
based on the estimated reduction of 
income taxes due to the amortization 
of emergency facilities.” 

2. That no objection would be 
raised to the inclusion in the income 
statement of an item of $4,148,050 
representing so much of the refunding 
expenses ” and of the loss on disposi- 
tion of property as was equal to the 
estimated reduction in income taxes 
attributable thereto, the remainder of 
both these items being charged direct- 
ly to surplus; provided, however, (a) 
that the caption for the item indicate 
clearly the nature and amount of the 
item being charged off and (b) that 
the special charge be excluded from 
operating expenses and shown as a 
deduction from gross income. 

After being advised as to our views, 
the registrant on April 19, 1945, filed 
a third amendment. In the revised 
income statement, the $609,949 ad- 
justment based on the amortization 
of emergency facilities was omitted 
and taxes were shown at the actual 
estimated amount thereof. The $4,- 
148,050 of special charges was set 





16 Our views as to this particular variant 
of the general problem are outlined in note 35, 
infra. 
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17 According to the registration statement 
these costs consisted of redemption premiums 
and expenses in connection with the refunding 
of the bonds. 
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forth as a separate item in the follow- 


ing manner: 


Gross income (before special 

charges below) 

Special charges 

reduction in F 

profits taxes resulting from 

— of bonds ($2,091,- 
77) and sale of property 

(e 056,873) (reductions ap- 

plied against related items 

charged to surplus) 4,148,050.00 


$14,072,358.24 


Gross income (after special 
charges) 


Deductions from income 


$9,924,308.24 
3,719,526.80 
$6,204,781.44 

The qualification “before special 
charges below” was also added to two 
prior captions so that they read as 
follows : 

“Total operating expense and taxes 
(before special charges below).” 

“Net operating revenues (before 

special charges below).” 
In addition Note C to the tax item 
was amended to disclose that no ad- 
justment had been made in the income 
statement on account of the difference 
between depreciation taken therein on 
emergency facilities and the amount 
claimed therefor as amortization un- 
der § 124 of the Revenue Code. The 
amount by which taxes were affected 
through this difference was given. 

The staff brought the revised state- 
ments to our attention and we in- 
dicated that in our view the special 
charges should be classified as “other 
deductions” inasmuch as they rep- 
resented items which, if charged to in- 
come, should, under the classifications 
of accounts to which the registrant 
was subject, be charged as an item 
of other deductions. 

Upon being advised of these views 
the registrant filed its fourth amend- 
ment on April 20th in which the spe- 
cial charges were classified as an item 


Net income 
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of other deductions and Note C was 
expanded somewhat to set forth specif- 
ically the amounts charged to income 
in respect of the refunding expenses 
and the loss on transportation prop- 
erties. As revised, the note no longer 
stated the amount of the tax reduction 
attributed by the registrant to the dif- 
ference between the amount of depre- 
ciation and amortization taken on the 
emergency facilities. However, this 
amount can be derived from the other 
figures shown. 

In transmitting to the registrant 
our views on the income statement as 
set forth in the third amendment, the 
staff indicated that the use of the 
words “before special charges below” 
in the several captions mentioned 
above was objectionable. We do not 
believe’ this position to be wholly 
sound. We feel that the existence of 
large special and unusual transactions 
ought properly to be forcefully 
brought to the attention of the reader 
of the statement. We feel also that 
the use of appropriate qualifying 
words such as “see special charges” 
in connection with the pertinent cap- 
tions is an appropriate means of 
warning the reader of the existence 
of such items as were present in this 
case, 


IV 
The Pro-forma Income Statements 


In addition to the certified income 
statements for the years 1942-44, the 
registrant filed uncertified pro forma 
income statements under the follow- 
ing general title: 

“Virginia Electric and Power Com- 
pany 

“Pro-forma Income Statement for 
12 Months ended December 31, 1944, 
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“Giving Estimated Effect as at Jan- 
uary 1, 1944, to Merger, 

“Sale of Transportation Properties 

and Proposed Refinancing.” 
The actual 1944 income statements 
of VEPCO, and of Virginia Public 
Service prior to its merger with 
VEPCO on May 26, 1944, were 
shown in two separate columns. In 
five additional columns there were 
shown (1) adjustments to give effect 
to the merger, (2) adjustments re- 
flecting the sale of transportation 
properties, (3) adjusted statements 
prior to the proposed refinancing, (4) 
the refinancing adjustments, and (5) 
adjusted statements after the refinanc- 
ing. Weare here concerned primarily 
with the treatment accorded the tax 
items although some reference to 
other adjustments may be _ neces- 
sary. 

In general, the presentation fol- 
lowed quite closely that used in the 
certified statements. As originally 
filed the total of income tax items 
shown in the two “actual” columns 
was the same as that shown in the 
certified statements, $9,953,285. This 
figure and the adjusted figure were 
both described as “Taxes—Federal 
income and excess profits (excluding 
reductions (1) as shown separately 
below and (2) of $4,148,050 related 
to and applied against items charged 
directly to surplus.”) As pointed out 
earlier, these uncertified statements 
disclosed that which the original cer- 
tified statements did not—the aggre- 
gate tax reduction resulting from the 
two items charged to surplus. In the 
statements filed adjustments of the 
“actual” tax figure were as follows: ™ 


Tax provision as shown in the 
certified statements 
Add: 
Increase due to 1944 merger 
and refinancing 
Increase due to redemption of 
series B, C, and D bonds and 
issuance of series E bonds .. 


$9,953,285 


362,473 


294,552 
$10,610,310 


Less: 
Reduction resulting from sale of 


transportation properties .... 2,793,565 


Adjusted or “pro-forma” tax pro- 


vision $7,816,745 


A note keyed to the adjusted tax 
figure read: 

“The amount show above for Fed- 

eral income taxes includes provision 
for estimated excess profits taxes of 
$5,661,205 before reductions (1) as 
shown separately in the income state- 
ment and (2) of $4,148,050 related 
to and applied against items charged 
directly to surplus, and after deducting 
estimated postwar credit of $328, 
900.” 
Finally, the $609,949 adjustment 
relating to the emergency facilities 
was added back at the foot of the 
income statement just as was done in 
the certified statements. 

The form of this pro-forma state- 
ment of income was not criticized in 
the letter of deficiencies dated April 
14th and no change was made by the 
second amendment. However, when 
the case was brought to us for direc- 
tions, as noted above, we indicated 
that the same treatment should be ac- 
corded the pro-forma statements as 
in the case of the certified statements. 

In the third amendment, therefore, 
the pro-forma statement was revised 
by eliminating the adjustment related 
to the emergency facilities, by reduc- 
ing the initial and adjusted tax 





18 The first amendment raised the amount 
of bonds being registered from $33,000,000 to 
$59,000,000. This change required alteration 
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of the amounts of some of the adjustments. 
However, the form of presentation was not 
changed from the original filing. 
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53,288 
52,473 


14,552 


ee 


0,310 
3,565 


6,745 
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figures to the estimated amount of ac- 
tual liability therefor, and by segregat- 
ing the “special charges” so as to 
show them, in conformity with the 
certified statements after the third 
amendment, as a deduction from 
“Gross income (before special charges 
below).” The balance was en- 
titled “Gross income (after special 
charges).” Note C was also revised 
to read : 

“The amount shown above for Fed- 
eral income taxes includes provision 
for estimated excess profits taxes 
(after deducting estimated postwar 
credit of $100,356) of $903,206 
which is after reductions (1) of 
$609,949 resulting from amortization 
of emergency facilities and (2) of 
$4,148,050 related to and applied 
against items charged directly to sur- 
plus.” 

In the fourth amendment the form 
of the pro-forma statement was again 
changed. A figure was now shown 
labelled “gross income” after which 
were shown three items; namely, the 
“special charges” of $4,148,050; in- 
terest and amortization, $2,409,075, 
and amortization of plant acquisition 
adjustments, $693,168. These were 
deducted as a group from the gross 
income figure to give a_ balance 
labeled “Net Income.” Note C was 
amended to add the following, “but 
does not give effect to tax savings of 
2,379,096 which are expected to re- 
sult from the proposed refinancing.” ® 

In our opinion, it would be most 
difficult to prescribe a rigid rule for 


the handling in “pro-forma’”’ state- 
ments of items such as are here in 
issue. The difficulty is due very 
largely to the variety of situations 
dealt with under the name of “pro- 
forma” statements. For example, 
that term has been used to describe 
estimates of future earnings when cast 
in the form of an income statement. 
It is also used, as here, to describe a 
statement in which the actual opera- 
tions of some past period are altered 
or adjusted either to “give effect” ret- 
roactively to certain specific transac- 
tions which have since taken place, 
or to “give effect” to certain proposed 
transactions.” Where a pro-forma 
statement reflects a straightforward 
estimate of future earnings, it would 
seem that the problem under discus- 
sion does not exist, since clearly any 
amount shown therein as taxes would 
be based on estimates of future tax 
rates and future taxable income. In 
such circumstances there would rare- 
ly, if ever, be any occasion for 
“charges in lieu of taxes” or “tax 
savings.” Here the situation is dif- 
ferent. The VEPCO “pro-forma” 
statements are based on the actual 
statements for the year 1944. A 
limited number of adjustments to the 
actual figures are made to illustrate 
how certain specified events might 
reasonably be expected to have altered 
1944 reports had such events oc- 
curred at the beginning of 1944. In 
this case these events are (1) the 
merger with Virginia Public Service 
on May 26, 1944, and the 1944 re- 





18 This change is not germane to the present 
discussion which relates to the costs of a nre- 
vious refunding. 

2 Rule 170 of the General Rules and Reg- 
ulations under the Securities Act of 1933 pro- 
hibits the use of pro forma statements which 
purport to give effect to the receipt and ap- 


plication of any part of the proceeds from the 
sale of securities for cash unless the sale of 
securities is underwritten and the underwrit- 
ers are to be irrevocably bound, on or before 
the date of the public offering, to take the 


issue. Cf. Rule X-15C1-9 under the Securi- 
ties Exchange Act of 1934. 
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financing; (2) the sale of certain 
transportation properties during the 
year and (3) the proposed refinanc- 
ing. On the other hand no retroac- 
tive adjustment was made as to a 
rate reduction which took effect on 
April 1, 1945. Such adjusted state- 
ments are, of course, useful to the ex- 
tent they shed light on the future by 
illustrating the probable scope of the 
changes now being carried out. They 
are, accordingly, a hybrid form, be- 
ing neither statements of actual oper- 
ations nor thorough going estimates 
of future earnings. In the present 
case, the changes made are relatively 
few so that, on balance, the adjusted 
statements are much closer in nature 
to an actual statement than an esti- 
mate of earnings. For that reason, 
we feel that our views as to the cer- 
tified statements are applicable to the 
adjusted statement under discussion. 
We point out again, however, that 
here as in the certified statements it is 
proper to add an appropriate qualify- 


ing phrase to such captions as “gross 
income.” 


Vv 


The Findings and Opinion of the 
Commission in the related case 
under the Public Utility 
Holding Company Act 
of 1935 


In their appearance before us the 
certifying accountants criticized cer- 
tain data as to VEPCO that was in- 
cluded in our opinion in this case un- 
der the Holding Company Act." 
Under the caption “Earnings” we set 
forth the following : 

“Attached hereto as Exhibit B is 
an income statement of VEPCO for 
the twelve months ended December 31, 
1944, adjusted to reflect the merger of 
Virginia Public Service Company and 
the recent sale of transportation prop- 
erties and pro-forma to reflect the pro- 
posed refinancing. 

“Gross income, interest and amor- 
tization, and pertinent ratios are as 
follows : 


TABLE IV 


Gross income before Federal taxes on income .. 


Federal taxes on income! 
Gross income 


Interest and amortization 


Effect of 
Adjusted Refinancing Pro Forma 


- + $16,234,038 6,234,038 
2,764,194 +g Tse) 462 


$13,175,292 
$2,740,710 $2,409,075 





Ratio of gross income before Federal taxes on 


income to interest and amortization 


5.92 6.74 


Ratio of gross income to interest and and amortiza- 


4.91 5.47 


1 Reflects reduction in 1944 taxes of $2,091,177 resulting from redemption of bonds and $2,- 


056,873 resulting from loss on sale of property. 


# Does not reflect additional reduction in taxes of $2,379,096 to arise from payment of call 
premium in connection with the instant refunding. 


The accountants pointed out that 
the ratios of gross income to interest 
and amortization were not at all rep- 
resentative of what might be expected 
for the future, since the provision for 
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taxes was $4,148,050 less and gross 
income $4,148,050 more than they 





*1 Re Virginia Electric & Power Co. Hold- 
ing Company Act Release No. 5741, (April 
20, 1945). 
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would have been had the refunding 
and sale of transportation properties 
not taken place. They further poit- 
ed out that under their proposal 
either to increase the amount shown 
for taxes by $4,148,050 or to deduct 
a special charge of that amount be- 
fore arriving at gross income the re- 
sulting ratios would be 3.40 and 3.75 
before and after adjustment for the 
proposed refinancing. These ratios 
they believed were far more reliable in- 
dications of what might be expected 
for the future. 

The materials included in our opin- 
ion show on their face the basis on 
which the ratios in question were com- 
puted. They are, in our opinion, a 
correct reflection of what occurred in 
the period. On the other hand, we 
agree with the certifying accountants 
that the current period was unusual 
to the extent at least of the three 
transactions under discussion.” For 
that reason neither the current period 
nor ratios based on current results 
are fairly indicative of future possibil- 
ities. However, as will be pointed 


out in more detail later, we do not 
think the method of handling such a 
situation should be to alter or obscure 
the actual results of operation. In- 
stead, we feel such a situation calls 
for a clear explanation of the circum- 
stances. In this case, we feel that our 


opinion should have more graphical- 
ly explained the situation by giving 
an additional set of clearly described 
ratios derived from the adjusted gross 
income figure referred to by the cer- 
tifying accountants. 


VI 


The Treatment of “Tax Savings” 
Financial Statements Filed with 
This Commission 

Cases involving the treatment of 
so-called “tax savings” ® in financial 
statements have arisen with increas- 
ing frequency in recent months. For 
that reason, as stated earlier, we feel 
it desirable to state our views as to 
the treatment to be accorded such 
items in statements filed with us and 
to point out the reasons which have led 
us to those conclusions. 





%2It should be noted, however, that three of 
the four years from 1942 through 1945 are 
“unusual” by this test. In 1942 there were 
“Special charges” of $1,571,158 in connection 
with a refunding in that year. In 1944, there 
were the $4,148,050 “Special charges” in issue 
here. In 1945, it is estimated there will be 
$2,379.096 “Special charges” due to the pro- 
posed refunding. Only in 1943 were there no 
“Special charges.” For the four years aver- 
age gross income was $10,808,313 and average 
“Special charges” were $2,024,576. 

We think it undesirable in principle and 
possibly misleading to refer to this problem as 
involving “tax savings” although due to the 
general use of the term in this sense we have 
adopted that nomenclature here. It seems to 
us that the term “tax saving” is apt to connote 
some sort of standard or normal tax law and 
a standard or normal earnings year to which 
that law applies. The facts are, of course, 
that there has not been a static or standard or 
“normal” tax law or tax status; nor has it 
been possible except in most unusual cases to 


[14] 
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characterize any particular fiscal year of a 
company as a “normal earnings” year, from 
which all others are to be regarded as a de- 
parture. Under such conditions, each year’s 
tax is whatever happens to result from the 
application of the a formula, pro- 
vided by the tax law of that year, to the sum 
total of taxable transactions and tax deduc- 
tions resulting from whatever business may 
have been done in that particular year. More- 
over, the past few years during which the 
term and the problem of “tax savings” ap- 
peared have clearly been unusual in nearly 
every res Finally, if the phenomenon in 
question is to be described as a “tax saving” 
it would seem necessary to describe as a “tax 
loss” the failure to carry through a transac- 
tion which it can be said would have resulted 
in a “tax saving.” And if taxes in one vear 
are higher should not that increase itself be 
considered to be a “tax loss.” Our strong 
preference is to describe the problem as in- 
volving “tax reductions.” 
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It is first necessary to state briefly 
certain of our general views as to the 
functions of financial accounting and 
the purpose of the income statement. 
In our opinion financial accounting is 
essentially historical in nature—it 
consists of an accounting for costs 
that have actually been incurred by 
the business and for the revenues that 
have been actually derived from the 
business. From a balance sheet point 
of view, the question is what part of 
past expenditures may still be treated 
as valuable assets, of benefit to future 
operations, and what part of such ex- 
penditures must be considered as hav- 
ing been used up or expired. In or- 
der to prepare an income statement, 
it is necessary to decide what part of 
the costs that have been incurred 
should be treated as expenses, and 
what part of the revenues obtained 
may be treated as income. Technical- 
ly this process is sometimes spoken of 
as matching costs against revenues, 
the difference being, of course, profit 
or loss. The principal statement re- 
flecting this matching up process for 
a particular period is the income state- 
ment. 

In order to arrive at a more precise 
matching of revenues and costs, ac- 
countancy has developed many pro- 
cedures for handling particular trans- 
actions where the cost is incurred at 
one time and the benefit is received 
at another time, either earlier or later. 

Much the same treatment is accord- 
ed cases in which a company receives 
revenue either before or after it de- 


livers the goods or services contem- 
plated. Ordinarily, such receipts will 
be treated as realized income, not nec- 
essarily in the year in which the cash 
is received, but rather in the year in 
which goods are delivered or in which 
the service is rendered or the costs of 
rendering that service are incurred. 

It is also necessary as a part of this 
process of matching costs and rey- 
enues, for the purpose of determining 
income, to consider at appropriate in- 
tervals whether any amounts present- 
ly reflected as assets in the accounts 
should in the light of present condi- 
tions be written off or reserved 
against. Finally, consideration must 
be given to whether there exist con- 
tingencies for which provision should 
be presently made either by recogniz- 
ing an actual, though perhaps esti- 
mated, liability, or by providing an ap- 
propriate reserve. 

We have elaborated these underly- 
ing accounting assumptions in order 
to demonstrate further that financial 
accounting is in our opinion concerned 
with what did happen, not with what 
might have happened had conditions 
been different. And it does not at- 
tempt to forecast the future even 
though it supplies much of the mate- 
rial used in making such a forecast.™ 

There is, on the other hand, another 
field of financial statistics in which 
statements are used which in form 
and language are closely similar to the 
financial statements used in present- 
ing actual balance sheets and income 
statements. This is the field of finan- 





% Aithough we here emphasize the essential- 
ly historical character of financial accounting, 
it is by no means to be inferred that we feel 
the work done by the financial accountant is 
therefore mechanical or routine in nature. On 
the contrary, proper discharge of his duties 
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and responsibilities presupposes that the fi- 
nancial accountant possesses and exercises an 
extremely high — of professional skill, 
experience, and judgment. We discuss this 
point further at p. 25ff. 
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cial analysis and forecasting. In es- 
sence, the analyst begins with reports 
of actual operations and conditions 
and adjusts them to give effect to ex- 
pected future changes and events in 
order to arrive at his estimate of fu- 
ture earnings. In one form of analy- 
sis and forecasting the analyst is con- 
tent to comment upon the actual past 
results, to point out what parts of the 
past results are due to factors which 
are not expected to continue and how 
the existence of new factors and con- 
ditions is expected to alter past results. 
At times, however, the analyst goes 
further and- attempts to prepare an 
“adjusted” statement which purports 
to show how past operations would 
have worked out had certain specified 
subsequent events taken place earlier. 
Finally, the analyst may seek to fore- 
cast as accurately as may be what he 


expects will be the results of future 


operations. Frequently, in such cases, 
his forecast takes a form very like that 
used in portraying the results of past 
operations. 

The validity of such analyses and 
forecasts, whether in the form of 
“comments,” of “adjusted _ state- 
ments,” or of “estimated future in- 
come statements,” is clearly no great- 
er than the soundness of the prophecies 
and estimates upon which they are 
based. The results shown, however, 
are meaningful to a reader only to the 
extent he is aware of and agrees with 
or understands the nature of assump- 
tions and estimates made. In con- 
trast to such forecasts, a statement of 
past operations, even though it is 
based in important part on opinion 
and judgment is primarily an histori- 
cal record of actual events, not of 
prophesied future events. 
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The two types of financial state- 
ments are obviously in wholly differ- 
ent categories and have different 
uses in examining the investment 
merits of a security. Particularly be- 
cause of the similarity in form, great 
care must be taken to ensure that the 
reader will be aware of the nature of 
the particular statement. Nothing, 
in our opinion, would be more mis- 
leading than to present, in the guise 
of an actual earnings statement, data 
which, in fact, was an estimate either 
of expected future earnings or of the 
effects of subsequent conditions and 
transactions on prior operations. The 
dangers inherent in the situation led 
us some years ago to adopt rules un- 
der the 1933 and 1934 Acts forbid- 
ding the use of “pro-forma” state- 
ments unless a clear indication is giv- 
en of the assumptions on which they 
are based.” Also under the 1933 Act 
we have by rule prohibited altogether 
the use of “pro-forma” statements in 
certain cases. Apparently with a sim- 
ilar appreciation of the danger of con- 
fusing actual and pro forma income 
statements the American Institute of 
Accountants has for many years in- 
cluded in its Rules of Professional 
Conduct the following : 

“12. A member or an associate 
shall not permit his name to be used in 
conjunction with an estimate of earn- 
ings contingent upon future transac- 
tions in a manner which may lead to 
the belief that the member or associ- 
ate vouches for the accuracy of the 
forecast.” 

Notwithstanding the uncertainty in- 
herent in estimates of future earnings, 
it is apparent that the formation of a 
considered investment judgment ordi- 


25 Supra, Note 20. 
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narily involves a conclusion as to the 
future prospects of the company. It 
is necessary in the administration of 
the Public Utility Holding Company 
Act in arriving at a decision as to the 
propriety of a particular security in 
relation to the capitalization and earn- 
ings, or as to the fairness of the price 
at which securities or assets are pro- 
posed to be sold. Under the Chandler 
Act it is a-necessary step in arriving 
at a conclusion as to whether a pro- 
posed reorganization is fair and equi- 
table and feasible. 

In reaching a judgment as to the 
future prospects of a company it is 
customary to begin with a statement 
of actual operations for an appropri- 
ate past period. Because of this use 
of actual statements of operations, an 
effort is ordinarily made to present 
the results of prior years’ operations 
in a form that is as readily usable as 
possible for that purpose. In general, 
what is done is to segregate and ear- 
mark what are considered to be un- 
usual and nonrecurring items of in- 
come, expense, and loss so that the 
reader will be warned of them and so 


may arrive at a conclusion as to 
whether such items can be expected 
to recur. In addition, special treat. 
ment is accorded items of income or 
loss or expense that have been report- 
ed in the financial statements of one 
year, say 1943, but which by reason 
of later events or knowledge, are now 
known to have been actually part of 
the costs or revenues applicable to an- 
other year, say 1942. In such cases, 
it is customary in filing comparative 
statements for the two years to in- 
clude such items in the year to which 
they are now known to be related. 
Such adjustments are in our opinion 
entirely proper and ordinarily desir- 
able provided, of course, that appro- 
priate disclosure is made so that the 
comparative statements can be recon- 
ciled with the 1942 and 1943 state- 
ments as originally issued. Finally, 


, disclosure should be made as to sig- 


nificant, known factors that might 
render past earnings statements, or 
particular items therein, not indicative 
of probable future operations.” With 
such information at hand the reader 
of the statement is informed of what 





26 In our opinion in Re The Colorado Mill- 
ing & Elevator Co. (Securities Act Release 
No. 2964, December 20, 1943) we had occasion 
to emphasize the need for disclosure of major 
changes in financial and operating factors that 
rendered statements of past earnings not fair- 
ly indicative of what might be expected for 
the future. In that case the registrant had 
disposed of a large investment portfolio the 
income from which had of course been includ- 
ed in past earnings statements, had used the 
proceeds of this sale and of a $2,000,000 bank 
loan to pay an extraordinary cash dividend of 

7,000,000 and now proposed to issue some $3,- 
,000 of new 4 per cent debentures. It had 
entered into new agreements for lines of bank 
credit at a much higher interest rate. Final- 
ly it had materially increased the rate of man- 
agement compensation and had determined to 
extend its insurance coverage at a material 
increase in the amount of insurance premiums 
pre. In view of these significant changes 
n financial and operating factors and their 
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material effect on the future earnings of the 
company we said; 

“The net effect of the foregoing will be to 
diminish the net income available for divi- 
dends. Profit and loss statements are required 
in the registration statement as an indication 
to prospective investors of the registrant's 
earning power. The nine-years’ profit and 
loss statement contained in this registration 
statement reflected the results of operations 
during a period when the registrant had 
maintained continuously a financial status sub- 
stantially equivalent to that existing immedi- 
ately prior to this financing. By reason of the 
changes effected since May 22nd, that finan- 
cial status bears little resemblance to that 
which obtains presently. Where such changes 
will have a material effect on prospective 
earnings, the omission to disclose those 
changes and their effect with relation to the 
profit and loss statements is as misleading as 
if the registrant’s past earnings had been mis- 
represented.” 
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the past Operations were, and of the 
onditions or transaction, which in 
ihe draftsman’s judgment, are apt to 
ie unusual and not apt to recur. In 
wr opinion, this is the boundary line 
of financial accounting. It is the place 
at which the financial accountant in 
his capacity as such should stop. He 
is, we feel, essentially a historian, not 
a prophet. 

This desire to prepare statements in 
1 form more readily usable in esti- 
mating the future has led some to at- 
tempt to present what can be called a 
“normal” income statement, the infer- 
mce being that the statement shows 
about what can be expected to happen 
year after year. The broad justifica- 
tion alleged for the practice is that if 
the actual results of the year’s opera- 
tions are unusual a reader may be mis- 
kd into thinking the abnormalities 
will recur and that the best, if not the 
only way, to avoid such misconcep- 
tions is to “normalize” the statement 
—that is, to exclude therefrom the ef- 
fects of some or all of the conditions 
which in the opinion of the draftsman 
are deemed to be unusual. 


The dangers inherent in such a prac- 
tice are numerous. In the first place, 
the draftsman’s judgment as to what 
is abnormal can scarcely be considered 
infallible. In the second place, there 
is certainly as much danger that the 
reader will fail to understand what 
has been done by the draftsman as 
that he will fail to recognize that the 
unadjusted statements are abnormal. 


Finally, the method is extremely sus- 
ceptible of misuse through conscious 
or unconscious bias in making deci- 
sions as to what is unusual or abnor- 
mal about the current year. To a de- 
gree, of course, the care with which 
disclosure is made of the extent of 
normalization may serve to minimize 
the possibility of misleading the read- 
er. But in general we are satisfied 
that a statement purporting to reflect 
the actual results of operations is far 
less likely to be misleading if abnorm- 
alities are explained than if they are 
eliminated by adjustment in the state- 
ment even with an explanation of the 
elimination set forth in a note.” If, 
of course, a clear and full explanation 
of the adjustments made is not given, 
the practice is highly deceptive and 
may be fraudulent. It may be noted 
in passing that accountants have long 
condemned such undisclosed “adjust- 
ments” terming them at times a de- 
vice akin to “equalizing earnings.” 

We conclude, then, that the proper 
function of an income statement pre- 
senting the results of operations is to 
present an accurate historical record. 
On this basis, it is evident that the 
items included therein should clearly 
and accurately reflect only actual op- 
erations. It is accordingly our view 
that the amounts shown should be in 
accordance with the historical facts 
and should not be altered to reflect 
amounts that the draftsman considers 
to be more “normal” or likely to recur 
in future years.” 





_ Where the tax provisions is presented as 
in the original VEPCO statements or a 

rge in lieu of taxes shown, we doubt 
whether any but the most experienced reader 
of financial statements would be apt or per- 
haps able to make the calculations necessary 
to arrive at the amount of net earnings or 
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of ne‘ earnings per share based on the actual 


tax able. 

23 We do not at this time propose to discuss 
the practice of treating certain types of losses 
and e as corrections of surplus rather 
than as elements of profit and loss to be re- 
flected in the year’s income statement. That 
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We return now to the particular 
problems presented by the facts in the 
VEPCO Case. In their appearance 
before us the certifying accountants 
objected to our position and defended 
their proposal on three principal 
grounds : 

(1) That as an accounting matter 
it is necessary to “allocate” the actual 
taxes as between charges to surplus 
and income from operations, even if 
that practice results in the inclusion in 
the income statement of a charge (de- 
scribed as taxes or as charges in lieu 
“of taxes) in excess of the actual taxes 
payable, with an offsetting “credit” or 
“negative tax” being carried to sur- 
plus in amount sufficient to reduce the 
charge on account of taxes to the 
amount actually payable. 

(2) That the adjustment of the tax 
figure, or the inclusion of a charge in 
lieu of taxes in or on a parity with 
operating expenses, results in the in- 
come statement being more useful to 
investors since it is more nearly in- 
dicative of “normal” conditions and 
probable results in the future. 


(3) That in the setting of rates for 
regulated public utilities it is proper 
to base future rates on expected fu- 
ture taxes, hence the adjustment meth- 
od tends to conform the income state- 
ment to the basis on which the rates 
of the company will be set. 


For convenience, we shall first dis- 
cuss the latter two points leaving the 
allocation argument until last. The 
second contention we believe to be un- 
sound for the reasons stated in our 
general discussion of the functions of 


financial accounting and of incom 
statements reflecting the results , 
past operations. We think such stat 
ments should be historical records o 
the results of whatever financial even 
actually took place. It is not the rok 
of the financial accountant to adjus 
them so as to eliminate the effect q 
unusual circumstances which actually 
occurred. Accordingly, we canno 
agree with this contention. To in 
clude under operating expenses a 
taxes an amount which is not taxes 
because the substituted amount is con 
sidered by the draftsman to be “nor 
mal” is precisely the type of adjust 
ment which we believe unsound in ; 
statement of actual operations. And 
if the amount of the adjustment is un 
disclosed the statements are decep 
tive to a point that may border on 
fraud. If the fact of adjustment be 
disclosed but not the amount, the 
statements are still misleading in our 
opinion and, at the very best, are use- 
less as reports of actual operations. 
There is a related difficulty. If the 
“credit” to surplus or “negative tax” 
figure offsetting the enlarged charge 
to income is netted without disclosure 
against the loss or expense charged to 
surplus, the reader will be unable to 
determine the actual amount of the 
loss or expense in question. In our 
opinion such an event as the sale of 
corporate property at a substantial loss 
is an important fact. It is no less im- 
portant because, fortuitously or inten- 
tionally, one of these events occurs in 
a year of high tax rates and high in- 
come, so as to effect a substantial re 





question is involved in certain proposed 
amendments to Rule 5-03 of Regulation S-X 
which have been distributed for comment to 
interested persons. The comments received 
have not yet been fully analyzed, and it is like- 
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ly that further steps will be taken to develop 
the nature of the problem and any conflict of 
opinion as to its proper solution. We feel it 
inappropriate in this statement to seek to air 
ticipate the outcome of that investigation. 
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duction in the income taxes payable. 
There are in these cases two facts to 
be disclosed—the loss on the property, 
yd its tax consequences. Such a 
transaction ought to be reported i 
such a manner as not to conceal either 
the fact that a loss was suffered or 
the amount of the loss. To report this 
kind of loss net of its tax consequences 
is no more supportable in our judg- 
ment than to report on a similar net 
basis an expense such as advertising, 
depreciation, interest or any other item 
in the income account.” 

The third argument advanced in 
support of the enlarged charge to 
taxes, or of the charge in lieu of taxes, 
is that the income tax figure which is 
a significant factor in respect of the 
rates of a regulated public utility is 
not the actual amount of taxes paid 


but the amount that would have been 
payable but for the loss or expense 
carried to surplus. This argument is, 
of course, limited in its application to 
public utilities whose rates are sub- 
ject to governmental regulation. Such 
companies are ordinarily required to 
follow a uniform system of accounts 
and, in most jurisdictions, the pre- 
scribed form of income statement 
shows income taxes as an element of 
operating expenses, or as is sometimes 
said “above the line.” Generally 
speaking, items included “above the 
line” are recognized as expenses al- 
lowable in computing the gross in- 
come for rate purposes whereas de- 
ductions made “‘below the line,” such 
as interest, and items carried to sur- 
plus are not chargeable in this way.” 

The short answer to this contention 





It will be noted that an income statement 
which is charged only with the estimated 
amount of taxes actually payable thereby re- 
fects the tax reduction due to special items. 
Moreover, the benefit of the tax reduction will 
be reflected in earned surplus, the amount of 
which will ultimately be the same whichever 
of the several suggested treatments of these 
tax reductions is followed. 

8 The deductibility of income taxes in com- 
puting return for rate purposes was an issue 
in Galveston Electric Co. v. Galveston, 258 
US 388, 66 L ed 678, PUR1922D 159, 169, 42 
§$ Ct 351. Therg the Supreme Court speaking 
through Mr. Justice Brandeis said: “All 
taxes which would be payable if a fair return 
were earned are appropriate deductions. 
There is no difference in this respect between 
state and Federal taxes or between income 
taxes and others.” This position was reaf- 
firmed in Georgia R. & Power Co. v. Georgia 
R. Commission 262 US 625, 67 L ed 1144, 
PUR1923D 1, 43 S Ct 680. These decisions 
dealt only with the normal income tax then 
in effect. Therefore, because of certain ob- 
servations by Justice Brandeis there are those 

argue that these decisions may not be 
controlling as to the present Federal tax, par- 
ticularly the present excess profits tax. Thus, 
in the Galveston Case the court took care to 
point out that under the tax law then in effect 
the stockholder did not have to include divi- 
dends received from the corporation in his 
income subject to the normal Federal income 
tax and that this tax exemption was therefore, 
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in effect, part of the return on his investment. 
Under the current tax law such dividends 
are taxable to the recipient. The court also 
said: “But the fact that it ‘is the Federal 
corporate income tax for which deduction is 
made, must be taken into consideration in de- 
—s what rate of return shall be deemed 
air 

The Supreme Court has not yet had before 
it a case involving the deductibility for rate 
purposes of an excess profits tax actually paid 
by the company. Some question as to its de- 
ductibility is, however, raised by the language 
used by Mr. Justice Douglas in his dissenting 
opinion in Vinson v. Washington Gas Light 
Co. (1944) 321 US 489, 502, 88 L ed 883, 52 
PUR(NS) 257, 265, 64 S Ct 731. He there 
said, in discussing a provision of the Stabili- 
zation Act of 1942 which prohibits any ‘util- 
ity’ from making ‘any general increase in its 
rates or charges which were in effect on Sep- 
tember 15, 1942’ without giving the Director 
of Economic Stabilization the right to inter- 
vene in the proceedings : 

“T believe, moreover, that when Congress 
halted general rate increases and gave the Di- 
rector a right to intervene, it did not sanction 
rate increases regardless of need and regard- 
less of inflationary effect. I think it meant 
to make Utility Commissions at least partial 
participants in the war against inflation and 
gave them a sector of the front to control. 
Though it did not remove the established 
standards for rate-making, I do not think it 
intended Utility Commissions to proceed in 
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is that in most, if not all cases, the re- 
quired systems of accounts do not 
permit a charge to operating expense 


accounts except for expenses actualh 
incurred." We note that the Com 


mittee on Statistics and Accounts of 





disregard of the requirements of emergency 
price control and unmindful of the dangers 
of general rate increases. To the contrary, I 
think Congress intended that there should be 
as great an accommodation as possible be- 
tween the old standards and the new wartime 
necessities. The failure of the Commission 
to make that accommodation is best illustrated 
perhaps by its treatment of taxes. The Com- 
mission allowed the company to deduct as op- 
erating expenses all excess profits taxes and 
income taxes up to and including 31 per cent. 
That this amount includes wartime taxes is 
evident from the fact that the highest corpo- 
rate tax rate which prevailed from 1936 to 
1939 was 19 per cent. We all know that the 
extraordinary expenditures incurred for the 
defense of the nation started with the Revenue 
Act of 1940. It has been accepted practice to 
deduct income taxes as well as other taxes 
from operating expenses in determining rates 
for public utilities. Galveston Electric Co. v. 
Galveston, 258 US 388, 399, 66 L ed 678, 
PUR1922D 159, 42 S Ct 351. But this is war, 
not business-as-usual. When income taxes are 
passed on to consumers, the inflationary effect 
is obvious. And it is self-evident that the abil- 
ity to pass present wartime income taxes on 
to others is a remarkable privilege indeed.” 

In Detroit v. Public Service Commission 
(1944) 308 Mich 706, 54 PUR(NS) 65, 66, 
14 NW (2d) 784, the Michigan supreme court 
held, with three Justices dissenting, that the 
Galveston Case did not control the treatment 
in rate cases of the present Federal excess 
profits taxes. Writing for the majority, Jus- 
tice Bushnell said: “As I read Galveston 
Electric Co. v. Galveston, 258 US 388, 399, 
66 L ed 678, PUR1922D 159, 42 S Ct 351, 
which is intimated by my brother as control- 
ling, its authority is limited to normal taxes 
and not to abnormal and avoidable taxes on 
‘excess profits’ even though it must be con- 
ceded that the term by which such tax is 
designated is a misnomer. Excess profits are 
a question of fact for determination by the 
Commission.” 

A similar result was reached by the West 
Virginia supreme court in denying the de- 
ductibility of the excess profits taxes levied 
during the first World War. Charleston v. 
Public Service Commission, 95 W Va 91, 
PUR1924B 601, 120 SE 398. 

In its decision in Detroit v. Panhandle East- 
ern Pipe Line Co. (1942) 3 Fed PC 273, 291, 
45 PUR(NS) 203, 219, the Federal Power 
Commission expressed its objection to the al- 
lowance of excess profits taxes in computing 
returns as follows: 

“Thus it appears that the doctrine of un- 
just enrichment as well as equity and good 
conscience compel the conclusion that a utility 
should not be permitted to thwart the purpose 
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and spirit of the war price control legislatio, 
and the revenue laws by passing such abnor. 
mal tax requirements along to its consumers 
as an operating expense to be collected in jg 
creased rates. Indeed, we feel increased rate 
on such a basis would be unjustifiable. To al. 
low them would in effect impose upon th 
consumers a sales tax. 

“So that there may be no confusion concern- 
ing the tax situation in connection with the 
companies subject to our jurisdiction, where 
necessary to stabilize utility rates at reasonable 
levels during the war emergency period, we 


gency or abnormal taxes, we conclude that the 
basis prescribed in the 1940 Revenue Act ¢- 
tablishes the highest possible level of Federal 
taxes which may be allowed as an element of 
operating expense for such purpose. The 
1941 Revenue Act and the pending 1942 pro- 
posal certainly reflect abnormal tax require- 
ments for war purposes.’ 

The Federal Communications Commission 
in Re Investigation of Rates and Charges for 
Communications (Fed CC 1943) 50 PUR 
(NS) 468, 489, also disallowed a deduction 
for excess profits taxes. The trend of a num- 
ber of state Utility Commission decisions 
seems to be to limit or deny the deductibility 
of excess profits taxes. See in Re Los An- 
geles Gas & E. Corp. PUR1922A 283 (Cal); 
Re Western States Gas & E. Co. PURI919B 
> a (Cal) ; Re Vallejo Electric Light & 

(Cal 1944) 55 PUR(NS) 435, 443, 
SA, ee United Fuel Gas Co. PUR1920C 583, 
606 (WVa); Public Service Commission v. 
Springfield Gas & E. Co. (Mo 1944) 53 PUR 
(NS) 95, 105; Re Washington Gas Light Co. 
(DC 1943) 53 PUR(NS) 321, 327, 336; Re 
Northern States Power Co. (ND 1944) 55 
PUR(NS) 257, 273. Cf. Re British Columbia 
Electric R. Co. (BC 1943) 53 PUR(NS) 438 
464. An excess profits tax which had been 
neither reported to the government nor paid 
was not allowed as a deduction in Public 
Service Commission v. Utah Power & Light 
Co. (Utah 1943) *. Babb Vee + 133, 7 
But see Pfeifle v. lvania Power & 
Light Co. (Pa 1945), 7 oe 22; 
San Antonio Pub. Service Co. v. 
tonio, PUR1924A 259, 263 (Texas) ; ae 
Wa Edison Co. (Mich 1943) 50 PUR 

In the instant VEPCO Case it will be noted 
that the registrant’s computations as to the 
tax effect of the special items resulted in an 
adjustment of excess profits taxes only; 1 
adjustment of normal taxes is indicated. Set 
Exhibits A-D. ; 

81 Under our Rule U-28, moreover, a regis- 
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he National Association of Railroad 
nd Utilities Commissioners has, in 
(ase E-80, so interpreted the N. A. 
RU. C. classification.™ 

We think, moreover, that this con- 
ntion of the accountants in this case 
s unsound on its face. The costs and 
apenses, including interest, that arise 
fom the borrowing of capital are al- 
most universally excluded from the 
emputation of gross income for rate- 
making purposes. To include in op- 
eating expenses by indirection an 
item which is specifically excluded 
therefrom is obviously improper. Yet 
this is what is here proposed. The 
credits, in this case, that offset the 
charge in lieu of taxes have been de- 
ducted from the refunding expenses 
ind the loss on sale of transportation 
properties, respectively, so that the 
charge to surplus is a net charge. To 


include in operating expenses part of 
the refunding expenses either directly 
or in the guise of a special charge in 
lieu of taxes is a violation of the prem- 
ise that the costs of borrowing money 
are not a deduction in computing re- 


turn for rate purposes. It would be 
as logical to say that the interest paid 
ina given period reduces the income 
tax payable and that therefore a 


charge in lieu of taxes should be in- 
cluded above the line with an offset- 
ting reduction in interest expense be- 


‘low the line. 


Finally, this contention seems to us 
to misconceive the relation of past re- 
sults to the process of rate making. 
Where rates are being set for a future 
period, it is obvious that the actual 
results of past operations are only in- 
dications of what may be expected to 
be forthcoming in the future The 
problem is, broadly, to determine what 
future earnings may be expected to 
result from particular rate structures. 
Consequently, it is customary to “ad- 
just” many of the past operating ex- 
penses to bring them into line with 
present or anticipated conditions. 
Among such conditions are, of course, 
future taxes and tax rates. Accord- 
ingly, in the approximations made of 
future expenses there would be in- 
cluded not the actual taxes of the past 
year, or even what the taxes would 
have been had there been no unusual 
transactions such as a bond refund- 
ing, but instead an amount equivalent 
to what the income tax will be in the 
future in view of the assumptions 
made as to future income and future 
tax rates.** The amount of past taxes 





tered holding company or subsidiary company 
thereof is forbidden to “distribute to its se- 
curity holders, or publish, financial statements 
which are inconsistent with the books of ac- 
count of such company or financial statements 
filed with this Commission by, or on behalf of, 
such company.” 

88 Case E-80 reads as follows: 

“Question: 

“Several utilities which have refunded bond 
issues, have had substantial tax savings in the 
year the refunding occurred, because the un- 
amortized debt discount, expense and call 
Premium associated with the refunded securi- 
ties is permitted as an income tax deduction 
during the year redeemed. Instead of show- 
ing the actual taxes paid or accrued in the tax 
account, the utilities in question have also in- 
cluded therein the amount of the tax saving 
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due to the refunding operation with an offset- 
ting credit usually to Account 140, Unamor- 
tized Debt Discount and Expense. Is this 
permissible? 

“Answer: No. 

“The tax account (507) should include only 
provision for actual taxes and the account 
should not be increased by the amount which 
would have been paid had the refunding trans- 
action not occurred. In other words, there 
was an actual saving in taxes and this saving 
should be reflected in the income statement be- 
cause it is a fact. It is believed, too, that the 
text of Account 507 does not permit the ac- 
counting practice resorted to by the utilities 
in the illustration cited.” 

88In State ex rel. United Teleph. Co. v. 
Public Service Commission (1935) 336 Mo 
860, 9 PUR(NS) 259, 264, 81 SW2d 628, the 
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would be used only if, after examina- 
tion, it was concluded that tax rates 
and future income were not expected 
to change.™ 

The rate-making process is thus not 
unlike the formulation by the investor 
of his judgment as to the future pros- 
pects of the company. In both cases, 
reports of actual past operations are 
used as a starting point. In both 
cases, these actual statements are ana- 
lyzed to determine the extent to which 
they may be relied on as indicative of 
the future and, where necessary, ap- 
propriate adjustments are then made. 
Except that the possibility of mis- 
leading the reader is very largely ab- 
sent when the user is a rate making 
body, the comments we have made 
earlier as to pro-forma statements are 
applicable here—and with this addi- 
tion that the judgment of the drafts- 
man as to what is the normal or prop- 
er amount of taxes is less important, 
since for rate purposes the judgment 
of the rate-making body on this point 
will generally be conclusive. 

We come next to the remaining con- 
tention urged by the certifying ac- 
countants, that as a matter of correct 


accounting it is necessary to “allocate” 
income taxes to income and other ae. 
counts. This theory is also advocated 
and developed in detail in a bulletin 
“Accounting for income taxes”’ issued 
in December, 1944, by the Committe 
on Accounting Procedure of the 
American Institute of Accountants, 
There is no doubt that allocation js 
a basic accounting procedure. In faet 
the whole process of preparing income 
statements is a species of allocation— 
of determining what revenues are al- 
locable to the current income account 
and what expenditures are properly to 
be treated as costs allocable to the cur- 
rent income account. It is not there- 
fore a demonstration of the merit of 
the proposed device to describe it as 
an allocation or to say that income 
taxes should be allocated. Whenever 
an item is charged to income, or in- 
deed when it is excluded and carried 
as an asset, “allocation” in the ac- 
counting sense has taken place. The 
issue here is not whether income 
taxes should be allocated but whether 
the treatment of income suggested by 
the accountant’s third contention is 
preferable to the method of allocation 





court held that only taxes actually payable 
need be considered: “The ninth and last point 
urged in appellant’s brief is that ‘the Com- 
mission’s action in refusing to allow the in- 
clusion of Federal income taxes as operating 
expenses was error.’ The undisputed evidence 
is that the company did not pay income taxes. 
We are not aware of any authority holding 
that in such case an allowance of this kind 
should be made, and counsel for appellant cite 
none.” See also Re East Ohio Gas Co. (1937) 
17 PUR(NS) 433, 445. In Public Service 
Commission v. Utah Power & Light Co. 
(1943) 50 PUR(NS) 133, 167, the company had 
sought to justify the reasonableness of certain 
rates by including $1,480,000 of “computed” 
excess profits taxes in operating expenses. In 
fact the company neither reported on its tax 
returns nor paid any excess profits tax. This 
“computed tax” item thus resembles very 
closely the so-called “tax savings” in question 
here. The Utah Commission disallowed the 
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claimed deduction saying: “The injustice to 
Utah rate payers is obvious when excessive 
rates and earnings are made to appear to be 
reasonable by means of computed excess prof- 
its taxes which have not been paid or reported 
to the government. We reject the com- 
pany’s claim that its computed (but not re- 
ported or paid) excess profits taxes should 
be included in the cost of service and thus 
passed on to the ratepayers.”. . . (Atp 
169.) 

84 Where a “sliding-scale” formula is in op- 
eration, the actual results of current opera- 
tions, including taxes, are determinative of fu- 
ture rates. In such a case there would, it 
seems to us, be danger of grave injustice in 
applying the formula to the results of actual 
operations for the year which, however, re- 
flected a deduction based on income taxes that 
were neither paid nor payable by the com- 
pany. 
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heretofore followed—that is, to show 
.;a deduction from income of the cur- 
ent year the income and excess profits 
axes which are believed to be actually 
myable, under the applicable tax law, 
ystaxes of the current year. 

In the argument before us and in 
he bulletin mentioned it has been 
wged that income taxes are an ex- 
ynse that should be allocated as other 
axpenses are allocated. In neither 
ase, however, was there any effort 
made to state the reasons why Federal 
income taxes must be considered as an 
expense in the same category as, let 
ws say, wages. It is obvious, of 
curse, that the net profit applicable 
to stockholders cannot be determined 
without first making an appropriate 
allowance for the amount that must be 
paid as income taxes. However, this 
fact does not dispose of the question. 
It is readily apparent that normal 
and excess profits taxes are computed 
as a part of taxable net income. Un- 
like most expenses they exist if, and 
only if, there is net taxable income be- 
fore any deduction for such taxes. 
There is much to be said therefore for 
the position that true income taxes 
are in the nature of a share of profits 
taken by the government. If it is de- 
sired to place emphasis on the neces- 
sity of deducting them in order to ar- 
rive at net profit available to share- 
holders, they may perhaps be called 
an expense—but in such case they rep- 
resent a very special class of expense, 
one that is incurred only by the mak- 
ing of a net taxable income. 


Accordingly, to the extent that the 
propriety of the proposed treatment of 
income taxes depends on their classifi- 
cation as an expense rather than a 
share in profits, we feel that the case 
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remains unproven. Even if they be so 
classified, we feel that in view of their 
unusual and distinctive characteristics 
the propriety of the proposed treat- 
ment is not demonstrated merely by 
classifying them as an expense and 
then concluding that for that reason 
they should be allocated as other ex- 
penses are allocated. 


We now examine the contention 
that income taxes should be allocated 
“as other expenses are allocated.” 
The accountants who appeared before 
us cited to us no other expense which, 
for general accounting purposes, is al- 
located in the manner proposed for 
income taxes, nor have any such in- 
stances otherwise come to our atten- 
tion. We note, moreover, that in a 
dissent to the bulletin mentioned earli- 
er it was stated: 


“No expense other than Federal 


income and profits taxes is allocated 
on the basis of applying to a given 
transaction so much of the expense as 
would not have occurred if the trans- 
action to which the expense is attrib- 
uted had not taken place. The usual 
method is to allocate a total expense 
ratably to given accounts or transac- 
tions on a consistent basis.” 


The illustrations of expense alloca- 
tion cited to us by the certifying ac- 
countants in this case appear to us to 
support the above statement. In each 
case cited there was an expense actu- 
ally incurred that was first allocated 
to the period under the usual accrual 
principles and then distributed over a 
number of accounts. In no case was 
there an estimate made of what the ex- 
pense would have been under other 
conditions. In no case cited, was there 
a distribution of an expense to several 
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accounts by means of what can be 
termed an algebraic formula in which 
a negative sum is credited against 
one item to offset the positive charge 
to another item of an amount in ex- 
cess of the actual expense. We do not 
regard such a treatment as an appro- 
priate means of allocating income tax- 
es in financial statements which pur- 
port to reflect the actual results of 
operations. We have doubt indeed 
that such a method can properly be 
termed an allocation at all, as that 
term is customarily used. 

We note, in passing, moreover, that 
in the examples of expense allocation 
cited to us there existed a direct, al- 
most physical association between the 
item being allocated and the item to 
which it was charged. For example, 
in the case of real estate taxes allo- 
cated to construction the tax item is 


directly and closely related to the con- 


struction. Likewise, in the case of 
brokerage fees, and stamp or transfer 
taxes, the tax item is closely and di- 
rectly related to the specific transac- 
tion. Jn both cases, moreover, the 
tax-is independent of any other trans- 
actions of the company. Nor is there 
any attempt made to increase in the 
course of the allocation the amount 
of such taxes to an estimated sum. 
We feel therefore that such illustra- 
tions cannot properly be cited in sup- 
port of the proposed treatment for in- 
come taxes. 

It is also sometimes pointed out 
that “cost” in the case of securities or 
property acquired is generally con- 
sidered to be the sum of the purchase 
price plus incidental costs such as 
brokerage and any specific taxes paid 
by the buyer and that on sale the pro- 
ceeds are computed as the selling price 


less incidental deductions’ such 
commissions or any specific taxes paid 
by the seller. By analogy and in jus 
tification of the proposed treatment of 
income taxes it is frequently urge 
that a so-called “tax saving” must } 
allocated or attributed to or ultimately 
associated with particular losses or ex- 
penses because the tax consequences 
of the transaction involving the loss 
or expense were a motivating factor 
in arriving at the decision to consum- 
mate it. Thus, it is claimed that a 
property would not have been sold but 
for the “tax saving” thereby effected 
and that for this reason it is proper 
to consider that the true “loss” on the 
sale is not the excess of cost over 
selling price but is equal instead to the 
difference between cost on the one 
hand and selling price plus “tax sav- 
ing” on the other. We do not believe 
such an analogy is sound and we can- 
not accept that analysis as a basis for 
reporting the results of actual opera- 
tions. It is undoubtedly true that the 
tax consequences of selling a property 
often are an important consideration 
in arriving at the decision to sell, and 
may in some cases have been a decid- 
ing factor. However, tax consequen- 
ces undoubtedly play an important 
role in the making of a great variety 
of decisions involving the incurrence 
and amounts of purely operating ex- 
penses such as advertising, wage rates 
and bonus plans. Yet it can hardly be 
argued that wages or bonuses or ad- 
vertising are to be reported as less in 
amount because income taxes would 
have been higher if the amounts spent 
on such items were less. We see no 
basis for adopting a different approach 
in figuring the “loss” involved in a 
sale of property. We feel instead that 
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there has been a loss of the full dif- 
ference between cost and selling price 
coupled with a tax benefit which is 
properly reflected in the lower taxes 
actually paid. We feel that the pro- 

ed treatment of income taxes tends 
to obscure these facts and that the 
treatment of income taxes required by 
our rules and heretofore almost uni- 
versally followed clearly discloses what 
has taken place. Where the tax paid 
for the year is unusual in amount be- 
cause of unusual conditions, an appro- 
priate explanation would be called for 
as is now required in the case of other 
unusual events. 

As to this last principal contention 
urged by the certifying accountants 
(that income taxes are an expense that 
should be allocated as other expenses 
are allocated) we feel, first, that there 
is grave doubt whether income taxes 
can properly be considered as an ex- 
pense in the same category as the cost 
of materials or wages, and, second, 
that the treatment proposed does not 
result in the allocation of income taxes 
“as other expenses are allocated.” 
We feel instead that the proposed 
treatment is purely an effort to have 
items shown in the income statement 
at what is considered to be a “normal” 
amount. We note that this objective 
is clearly expressed as a prime pur- 
pose of the method in the bulletin re- 


ferred to earlier, which states at p. 
185: 


“As a result of such [unusual] 
transactions the income tax legally 


payable may not bear a normal rela- 
tionship to the income shown in the in- 
come statement and the accounts 
therefore may not meet a normal 
standard of significance.” (Italics 
supplied. ) 

There are, finally, a number of dif- 
ficulties involved in the proposed treat- 
ment of income taxes that. deserve 
mention even though they are not di- 
rectly related to the specific conten- 
tions put forward by the certifying 
accountants in the case. 

The first involves the preparation 
of general statistical data from finan- 
cial reports. Under the method pro- 
posed, it is permissible to show, as 
taxes, an amount in excess of the tax- 
es payable. If such items are totaled 
for a period of years or for groups of 
companies, they may well be used as 
evidence of the aggregate amount of 
taxes paid by the company or by the 
industry. Obviously any such repre- 
sentation is erroneous and will mis- 
state, often very materially, the under- 
lying facts. We feel that we should 
not permit the filing with us of income 
statements which readily permit, if 
they do not actually invite, such mis- 
use. Even a “charge in lieu of taxes” 
may result in distorted over-all sta- 
tistics since it operates to reduce net 
income after taxes and so affects the 
ratio of actual taxes to net income. 
If the offsetting credit is netted against 
a surplus charge the distortion may be 
permanent.™ 

The second and somewhat technical 





85 Under one variant of the practice no 
change is made in final net income. In the 
statements originally filed in the instant case, 
for example, part of the amount included as a 
charge among the operating expenses repre- 
sented a $609,949 reduction in income taxes 
due to the taking for tax purposes of acceler- 
ated amortization of emergency facilities at the 
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rate of 20 per cent a year while in the financial 
statements only normal depreciation was be- 
ing accrued. See p. 11 supra and Exhibit A. 
In the original statements this $609,949 was 
added back as the last item in the account. 
This internal in-and-out treatment appears to 
us to suffer from all of the difficulties we have 
discussed even though no change results in the 
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problem is the difficulty of the compu- 
tation. It is usual in contemplating 
the tax consequences of a proposed 
transaction to treat it as an incre- 
mental or marginal item. Where tax 
rates are graduated, this results in as- 
sociating the marginal income or ex- 
pense with the highest tax bracket. It 
is questionable, whether such a prin- 
ciple is realistic when applied to the 
results of operations for a completed 
year. Net taxable income is a com- 
posite of all taxable income and all de- 
ductible items applicable to the period. 
The propriety of singling out any spe- 
cific item as the item which is taxed 
in the highest tax bracket, is doubt- 
ful. Moreover, in applying the theory 
to losses and expenses it would appear 
that the existence of a reduction in 
taxes is due not only to the expense 
but is equally dependent on the exist- 
ence of taxable income to offset the 
expense. It would appear possible 
that some part of the benefit from the 
“reduction” ought to be attributed to 
the existence of income.*% Even if 
this point be waived, however, there 
has been no satisfactory analysis pre- 
sented of the effect to be given to the 
carry-back, carry-forward provisions 
of the present income tax law. With- 
out exploring all of the possible dif- 
ficulties, one case may be cited. Sup- 
pose that a loss has been charged to 


surplus but is deductible for taxes, 
Suppose further that in accordance 
with the present proposal there jis 
charged to income, as provision for 
taxes, the amount of $200,000 al- 
though the actual tax amounts to only 
$50,000. If in the next year the com- 
pany suffers an operating loss of 
$500,000, then in view of the carry- 
back provisions the reader of the two 
income statements would reasonably 
expect to find a carry-back refund of 
$200,000—the amount shown as tax- 
es in the first year. However, obvi- 
ously no more than $50,000 would ac- 
tually be refundable. The question 
arises whether having overstated tax- 
es in the first year it is not necessary, 
to be consistent, to overstate the re- 
fund in the second year. Finally, there 
are the permutations in the computa- 
tion where a companv pays taxes asa 
member of a consolidated group. In 
addition to the allocation of the actual 
tax paid among the several companies 
in the group, the proposed treatment 
raises the difficult question of whether 
the amount of the so-called “saving” is 
to be computed on the basis of a com- 
pany’s individual status or on that of 
the consolidated group and, once this 
is decided, of whether to allocate this 
“saving” as between the several com- 
panies or attribute it solely to the com- 
pany having the deduction—even 





amount of “net income.” In our opinion, an 
overstatement of operating expenses is not 
corrected by “adding back” the amount of the 
overstatement at a later point in the income 
statement. Such treatment is in our view 
artificial and deceptive to all but the most ex- 
perienced reader. While there may be some 
grounds for crediting such reductions in taxes 
to a special amortization reserve there is none 
for the equivocal practice here followed. 

86 We note the customary solution of a 
somewhat similar problem that arises when a 
group of companies files a consolidated tax re- 
turn. In assigning to each constituent its fair 
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share of the consolidated tax paid by the 
group it is usual to divide the actual tax 
among the companies who would have had to 
pay a tax on an individual basis. If one of 
the included companies operated at a loss, the 
consolidated tax is of course reduced, but no 
part of the “saving” is ordinarily paid over to 
the loss company by the other members 

the group. Instead, only those contributing 
income to the consolidated return share direct- 
ly in the benefit of the current reduction. 
This principle is incorporated in our Rule U- 
= under the Public Utility Holding Company 

ct. 
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though perhaps it itself contributed no 
taxable income! 

The third difficulty is the propriety 
of singling out the income tax item 
for adjustment on the ground that it 
does not bear a “normal” relationship 
to the income reported. Particularly, 
under conditions like the present, many 
if not most of the income and expense 
items bear unusual relationships to 
each other. Under the influence of 
the war sales volumes are often very 
high. Maintenance may be very high 
due to continuous operation of the 
plant, or very low because of the in- 
ability to obtain materials and labor, 
or very high because of the use of in- 
experienced labor and the inability to 
get new machinery, or very low be- 
cause Operations cannot be stopped 
long enough to make thorough-going 
maintenance possible. Selling costs 
may be very low because of the volume 
of war business or very high because 
of the use of advertising to keep re- 
stricted products in the public’s mind. 
With many items of income and ex- 
pense apt to be out of line, there ap- 
pears to be little justification and a 
good deal of danger in singling out one 
item for adjustment. 


EXHIBIT A 
Virginia Electric and Power Compan 
Subsidiary and Virginia Public 
Company and Subsidiaries, Combined 
Condensed certified statement of income for 
1944 as shown in original registration 
statement and after amendment No, 1! 


and 
ervice 


Amount 


$51,681,778 


Item 
Operating Revenues 


Operating Expenses and Taxes: 
Other than taxes 
Taxes, excluding reductions 
shown separately below or 
applied against items charged 
directly to surplus: 


Federal income (Note C)! .. 
Federal excess profits (Note 
Cc 


2,139,496 


8,164,872 
(351,082) 

4,131,408 

42,322,060 


9,359,718 
(45,359) 


9,314,359 


Net operating revenues ........ 
Other income 


Gross income 


Deductions from income: 

Interest and amortization, etc. 3,719,527 
Net income 5,594,832 
Reduction in Federal income and 

excess profits taxes resulting 

from the amortization of facili- 

ties allowable as emergency 

facilities under the Internal 

Revenue Code, which facilities 

are expected to be employed 

throughout their normal life 

and not to replace existing 

facilities 


Balance transferred to 
earned surplus 





INote C to the income account as set forth 
in the registration as originally filed read as 
follows : 

“C. Federal Income and Excess Profits 
Taxes 

“Virginia Public Service Company and 
Subsidtaries—The statements of income for 
the year 1942 include provision for Federal 
normal income and excess profits taxes com- 
puted on the basis of taxable net income after 
deducting unamortized debt discount and ex- 
pense, call premium and duplicate interest on 
long-term debt called for redemption in 1942. 
The reduction resulting from the availability 
of these nonrecurring deductions in computing 
the amount of 1942 taxes payable amounts to 
$1,571,158 and an equal amount has been de- 
ducted in the accompanying statements of in- 
come for 1942 as special amortization of debt 
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discount and expense. The balance of un- 
amortized debt discount and expense, call pre- 
mium and duplicate interest on long-term debt 
called for redemption in 1942 was charged 
against earned surplus. 

“However, the taxable net income as com- 
puted did not reflect the deduction, for tax 
purposes, of losses upon sales of ice and rail- 
way property, and certain other items charged 
to surplus. As a result, provisions charged to 
income in 1942 were approximately $330,000 
in excess of the company’s liability for Fed- 
eral income taxes as shown in its tax return 
for that year. Pending review of the returns, 
this excess provision is included in accrued 
Federal income and excess profits taxes at 
December 31, 1943. 

“In 1943 the company filed a claim for re- 
fund of 1941 Federal taxes in the net amount 
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SECURITIES AND EXCHANGE COMMISSION 


EXHIBIT B 


Virginia Electric and Power Company and 
sidiary and Virginia Public Service 


Company and Subsidiaries, Combined 


Condensed certified statement of income for 
1944 as shown in Amendment No. 2 


Amount 
$51,681,778 


Item 
Operating Revenues 


Operating Expenses and Taxes: 
Other than taxes 
Taxes :} 
Federal income® 
Federal excess profits? .... 
Postwar credit 


2,139,496 
3,406,871 


4,131,408 


Total operating expenses 
and taxes before special 
charges 

Special charges equivalent to re- 
duction in Federal excess prof- 
its taxes resulting from special 
amortization of emergency fa- 
cilities (reduction shown sepa- 
rately below) and from re- 
demption of bonds and sale of 
property (reductions applied 
against related items charged 

4,757,999 


37,564,061 


to surplus) 


Total operating expenses 
and taxes including spe- 
cial charges 


42,322,060 


Net operating revenues 
Other income 


Deductions from income: 
Interest and amortization, ete. 3,719,527 


Net income 


Reduction in Federal income and 
excess profits taxes resulting 
from the amortization of facili- 
ties allowable as emer 
facilities under the Int 
Revenue Code, which facilities 
are expected to be employed 
throughout their normal life 
and not to replace existing 
facilities 


Balance transferred to 
earned su 


EXHIBIT C 


Virginia Electric and Power Compan 
Subsidiary and Virginia Public a. 
Company and Subsidiaries, Combined 


Condensed certified statement of income for 
1944 as shown in amendment No. 3 


Item Amount 


Operating Revenues 





of approximately $297,000 under the carry- 
back provisions of the 1942 Revenue Act. 
However, this amount is subject to such ad- 
justments as may result from review by the 
U. S. Treasury Department and the claim has 
not been recorded upon the books of the com- 


y. 

“Federal income and excess profits tax re- 
turns for the company and its subsidiaries for 
years prior to 1942 have been examined by 
the Treasury Department and those for the 
years prior to 1941 have been closed, except 
for the year 1937 in respect of which a claim 
for refund is pending.” 


First Amendment: 
The following paragraph was added to Note 


“Virginia Electric and Power Company—In 
addition to the reduction in Federal taxes on 
income shown in the income statement for 
1944, reductions in excess profits taxes ag- 

pregating $4,148,050 have been applied against 
items charged directly to earned surplus.” 

The first paragraph of Note C as above 
quoted was also modified to reflect an amend- 
ment to the form of the profit and loss state- 
ment for Virginia Public Service Company. 
As amended the paragraph reads as follows: 

“Virginia Public Service Company and sub- 
sidiaries—The statements of income for the 
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year 1942 include provision for Federal nor- 
mal income and excess profits taxes computed 
without the benefit of the deduction of un- 
amortized debt discount and expense, call pre- 
mium and duplicate interest on long-term debt 
called for redemption in 1942. . The reduction 
resulting from the availability of these non- 
recurring deductions in computing the amount 
of 1942 taxes payable amounts to $1,571,158 
and an equal amount has been deducted in the 
accompanying statements of earned surplus 
for 1942 from the balance of unamortized debt 
discount and expense, call premium and dupli- 
cate interest on long-term debt called for re- 
demntion in 1942.” 

1 The language “excluding reductions shown 
separately below or applied against items 
charged directly to surplus” included in orig- 
inal registration and Amendment No. 1 was 
deleted from this caption by Amendment No. 
2. 


8 Federal income and excess profits taxes. 

Note C to the income account as shown in 
the registration as originally filed after 
Amendment No. 1 was changed by Amend- 
ment No. 2 as follows: 

The paragraph added by the first amend- 
ment was deleted. Also the first paragraph of 
the original Note C was deleted. 
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9,718 
5,359) 


4,359 


9,527 
4,832 


RE CHARGES IN LIEU OF TAXES 


Operating Expenses and Taxes: 
Other than taxes 
Taxes : 
Federal income (Note C)!.. 
Federal excess profits (Note 


2,139,496 


Total operating expenses 
and taxes (before special 
charges below) 


Net operating revenues (before 
special charges below) 
Other INCOR. 6s o.6.0sc covies ouee 


14,117,717 
(45,359) 


Gross income (before 
charges below) 14,072,358 
Special charges equivalent to re- 
duction in Federal excess prof- 
its taxes resulting from re- 
demption of bonds ($2,091,117) 
and sale of property ($2,056,- 
873) (reductions applied against 
related items charged to sur- 
4,148,050 
(after special 
9,924,308 


Gross income 


Deductions from income: 
Interest and amortization, etc. 3,719,527 


Net income $6,204,781 


EXHIBIT D 


Virginia Electric and Power Compan 
Subsidiary and Virginia Public 
Company and Subsidiaries, Combined 


Condensed certified statement of income for 
1944 as shown in Amendment No. 4 


Amount 


Bows 


Operating Expenses and Taxes: 
Other than taxes 
Taxes: 
Federal income (Note C)! .. 
— excess profits (Note 


2,139,496 


4,131,408 


Total operating expenses 
and taxes 


37,564,061 


14,117,717 
(45,359) 


14,072,358 


Net operating revenues 
Other income 


Deductions from income : 

Interest and amortization, etc. 

Special charges of those por- 
tions of premium and expen- 
ses on redemption of bonds 
($2,091,177) and of loss on 
sale of property ($2,056,873) 
which are equivalent to re- 
sulting reduction in Federal 
excess profits taxes 4,149,050 


3,719,527 


Net income 





1 Federal income and excess profits taxes. 

Note C to the income account as shown in 
the registration as originally filed and after 
Amendments 1 and 2 was changed by Amend- 
ment No. 3 by adding the following two para- 
graphs : 

“Virginia Electric and Power Company—In 
addition to the reductions of Federal excess 
profits taxes payable for the year 1944 which 
resulted from costs and losses charged to sur- 
plus and for which special charges of equiva- 
lent amounts have been made in the income 
statement for that year, such taxes were fur- 
ther reduced $537,496 by reason of the deduc- 
tion for tax purposes of amounts, in excess of 
depreciation provided for at usual rates, al- 
lowable as amortization of emergency facili- 
ties under § 124 of the Internal Revenue Code. 
No provision. has betn made in the company’s 
accounts or income statement for such addi- 
tional amortization, since it is expected that 
the related facilities will be employed through- 
out their normal life and will not replace ex- 
isting facilities. 

“Virginia Public Service Company and sub- 
ndiaries—Federal excess profits taxes payable 
for the period from January 1 through May 


[15] 


225 


25, 1944, were reduced $72,453 by reason of a 
deduction for tax purposes of amounts, in ex- 
cess of depreciation provided for at usual 
rates, allowable as amortization of emergency 
facilities under § 124 of the Internal Revenue 

ode. No provision has been made in the 
companies’ accounts or income statement for 
such additional amortization, since it is ex- 
pected that the related facilities will be em- 
ployed throughout their normal life and will 
not replace existing facilities.” 

1 Federal income and excess profits taxes. 

Note C to the income account as finally 
amended comprised 6 paragraphs. Three were 
identical wtih paragraphs 2, 3, and 4 of the 
original note. The other three read as fol- 
lows : 

“Virginia Electric and Power Company— 
Federal excess profits taxes payable for the 
year 1944 were reduced $4,685,546 by reason 
of deductions for tax purposes of redemption 
premiums and expenses incurred in refunding 
of bonds, of a loss sustained on the sale of 
transportation property and of amounts, in ex- 
cess of depreciation provided for at usual 
rates, allowable as amortization of emergency 
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PENNSYLVANIA SUPERIOR COURT 


PENNSYLVANIA SUPERIOR COURT 


City of Pittsburgh et al. 


Vv. 


Pennsylvania Public Utility Commission, 
Peoples Natural Gas Company, Intervenor 


Nos. 93, 94 


— Pa Super Ct —, 44 A2d 614 
November 20, 1945 


A 


PPEAL from orders reducing natural gas rates; appeal of 
one party quashed and orders reversed and remanded. 


For opinion of Commission see (1942) 47 PUR(NS) 385, 


which follows opinion in (1942) 43 PUR(NS) 82. 


Earlier 


court decisions in (1940) 141 Pa Super Ct. 5, 35 PUR(NS) 
75, 14 A2d 133; (1943) 153 Pa Super Ct 475, 51 PUR(NS) 
129, 34 A2d 375. 


Appeal and review, § 9 — Orders appealable — Rate order. 


1. A final rate order of the Commission based upon testimony developed 
by the parties involved was not administrative merely but resulted from 
the exercise of the Commission’s quasi judicial functions, and was review- 


able, p. 229. 





facilities under § 124 of the Internal Revenue 
Code. There have been included in the in- 
come statement for 1944 as special charges 
those portions of the refunding costs ($2,091,- 
177) and of the loss on sale of property ($2,- 
056,873) which are equivalent to the reduc- 
tions in taxes resulting from these particular 
transactions, the remainder of such costs and 
loss being charged against earned surplus. No 
provision has been made in the company’s ac- 
counts or income statement for the additional 
amortization allowable in respect of emergen- 
cy facilities, since it is expected that the relat- 
ed facilities will be employed throughout their 
normal life and will not replace existing facil- 
ities. 

“Virginia Public Service Company and sub- 
sidiaries—The statements of income for the 
year 1942 include provision for Federal nor- 
mal income and excess profits taxes computed 
on the basis of taxable net income after de- 
ducting unamortized debt discount, call pre- 
mium and expense on long-term debt called 
for redemption in 1942. The reduction re- 
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sulting from the availability of these nonre- 
curring reductions in computing the amount 
of 1942 taxes payable amounts to $1,571,158 
and an equal amount has been deducted in the 
accompanying statements of income for 1942 
as a special charge of debt discount, call 
premium and expense. The balance of un- 
amortized debt discount, call premium and ex- 
pense on long-term debt called for redemption 
in 1942 was charged against earned surplus. 

“Federal excess profits taxes payable for 
the period from January 1 through May 25, 
1944 were reduced $72,453 by reason of a de- 
duction for tax purposes of amounts, in ex- 
cess of depreciation provided for at usual 
rates, allowable as amortization of emergency 
facilities under § 124 of the Internal Revenve 
Code. No provision has been made in the 
companies’ accounts or income statement for 
such additional amortization, since it is ex- 
pected that the related facilities will be em- 
ployed throughout their normal life and will 
not replace existing facilities.” 
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Appeal and review, § 80 — Municipality as party — Rate order. 
2. A municipality as a consumer-complainant in a rate case had the right 
to appeal from the final order entered in the case, since it had an interest 
in the subject matter and was affected by such order, p. 229. 


Appeal and review, § 80 — Parties — Rate order. 
3. A small consumer of natural gas may not appeal from an order reducing 
the rates of the company serving him where he was never a party to the 
rate proceeding, p. 229. 

Appeal and review, § 33 — Independent investigation — Rate order. 
4. An appellate court, in entertaining an appeal by a municipality, as a 
consumer-complainant, from a rate order, may not make independent find- 
ings of fair value and reasonable rate of return where the utility involved 
has not attacked the order as confiscatory and where no constitutional 
right of the city has been invaded, p. 229. 


Appeal and review, § 53 — Commission order — Basis for reversal and remand. 
5. A court reviewing a rate order may set aside the order and remand 
the record only for error of law or lack of evidence to support the finding, 
determination, or order of the Commission, p. 229. 


Rates, § 134 — Reasonableness — Comparison with competitor's rate. 
6. That natural gas rates approved by the Commission are higher than 
those of another natural gas company serving in the same area is unim- 
portant, since what a utility may be entitled to earn is a question to be 
decided in each particular case and is not governed by an over-all-end 
judgment of what companies of the same class ought to charge for their 
product, p. 230. 


Return, § 9 — Fair value basis. 
7. The Court, in determining what a public utility company may charge 
its customers, must accept fair value of its property used and useful as 
the basis of rate making, p. 230. 


Return, § 9 — Fair value basis — Effect of Federal court decision. 
8. Decisions of the Supreme Court of the United States in cases under 
Federal statutes accepting standards other than fair value for rate-making 
purposes, do not change the present state law requiring the fair value basis, 
since that remains a question for the legislature, so long as the state Com- 
mission views are unmodified by a court of higher authority, p. 230. 


Valuation, § 16 — Effect of expensed property. 


9. Expensed property (originally charged to operating expense) was prop- 
erly excluded from a natural gas company’s rate base, p. 


Valuation, § 36 — Rate base determination — Original cost — Effect of price 
changes. 
10. A natural gas rate base cannot be determined solely from a finding of 
depreciated original cost of the company’s property where there have been 
changes in pricé levels and no adjustments have been made to effect price 
trends disclosing fair value as of the applicable date, p. 232. 


Valuation, § 39 — Weight of evidence — Reproduction cost testimony. 


11. The difficulties inherent in appraising reproduction cost testimony do 
not relieve the Commission from determining its probative weight, bearing 
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in mind that the burden of proof to show that the rate involved is just and 
reasonable is on the public utility, p. 232. 


Appeal and review, § 71 — Rate order — Independent investigation. 
Statement, in dissenting opinion, that an appellate court may make a com- 
plete, instead of a partial, correction of errors made in its former decision 
on appeal from a rate order, since the principle of “the law of the case” 
has little, if any, application in public utility rate cases, p. 235. 
Valuation, § 36 — Rate base determination — Original cost basis. 


Statement, in dissenting opinion, that original cost less depreciation is a 
ready and equitable element for making a finding of fair value and for 


ultimate fixing of rates, p. 241. 


Valuation, § 100 — Accrued depreciation estimates — Straight-line method — 


Age-life method. 


Statement, in dissenting opinion, that the straight-line or age-life method 
is proper for determining the amount of depreciation to be deducted from 
the cost of a public utility plant, p. 241. 


(Ruoves and Ross, JJ., dissent.) 


Before Baldrige, PJ., and Rhodes, 
Hirt, Dithrich, Ross, and Arnold, JJ. 


APPEARANCES: Anne X. Alpern, 
City Solicitor, and Leon Wald, Assist- 


ant City Solicitor, both of Pittsburgh, 
for appellants; James H. Duff, Attor- 
ney General, Harold A. Scragg, Coun- 
sel, and Samuel Graff Miller, Sr. 
Counsel, both of Harrisburg, for the 
Commission; James B. Sayers, G. 


Kirby Herrington, and James L. 
White, all of Pittsburgh, and Wm. A. 
Dougherty and C. W. Cooper, both of 
New York city, for Peoples Natural 
Gas Co., intervening appellee. 


Hirt, J.: The history of this pro- 
ceeding, beginning with the original 
inquiry of the Commission in 1937, 
appears in our opinions, disposing of 
two former appeals of the Peoples 
Natural Gas Company from orders 
of the Commission, reported in Peo- 
ples Nat. Gas Co. v. Public Utility 
Commission (1940) 141 Pa Super 
Ct 5, 35 PUR(NS) 75, 14 A2d 133, 
and Id. (1943) 153 Pa Super Ct 
475, 51 PUR(NS) 129, 34 A2d 375. 
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The subject of the second appeal 
was an order of the Commission made 
on December 2, 1942, based on a find- 
ing of $20,000,000 as the fair value 
of the company’s property, with an 
addition of $1,566,085 for working 
capital. The Commission found that 
the increased rates of the company 
under its Tariff No. 19 ( which had be- 
come effective July 1, 1940) were ex- 
cessive and ordered substantial re- 
funds to consumers for the years 1939 
through 1941. By stipulation, the or- 
der of the Commission was related to 
values of the company’s property in 
existence on December 31, 1938. On 
appeal by the company, questioning 
the order as confiscatory, we remand- 
ed the record for further proceedings. 
No additional testimony was taken. 
Instead, the Commission accepted the 
company’s records of new property 
added to the system, after 1938. It 
adhered to its findings of all of the 
indicia of value made in the prior pro- 
ceeding, and, in arriving at revised re- 
production and original costs, it added 
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as the net cost of the new property in- 
corporated into the system, to its for- 
mer cost-findings. The result was a 
finding of $44,064,303, as reproduc- 
tion cost, depreciated, and $30,589,959 
as depreciated original cost of com- 
pany property in existence on Decem- 
ber 31, 1943. Original costs were not 
trended. The Commission, in the or- 
der now before us, adopted $37,333,- 
915 as the fair value of the property, 
which with an addition for working 
capital resulted in an approved rate 
base of $38,900,000. It allowed a re- 
turn of 6$ per cent on this base. In 
its order the Commission referred to 
necessary specific reductions in the 
domestic, commercial, and industrial 
rate schedules of the company’s Tar- 
iff No. 19 and ordered the filing of a 
new tariff reflecting these reductions. 
In addition, it directed the company 
to make reparations to consumers 
(served during 1942 and 1943 under 
Tariff No. 19) by repayment to them 
of a total of $500,000. The repara- 
tions have been made and a new tariff, 
No. 20, filed by the company to com- 
ply with the order has reduced the 
cost of gas to all consumers, as or- 
dered by the Commission. The rates 
of the new tariff, however, are high- 
er than those in effect prior to July 1, 
1940, under Tariff No. 18. 

All of the proceedings were insti- 
tuted by the Commission itself. Con- 
solidated into one inquiry they ques- 
tioned the propriety of all of the rates 
of the company under its successive 
tariffs. When, during the initial pro- 
ceeding, the company. filed its Tariff 
No. 19, the city immediately entered 
its protest against the increased rates 
and on its petition was allowed to in- 
tervene. Since October 24, 1939, the 
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city has taken an active part in all of 
the proceedings before the Commis- 
sion. The consolidated proceeding re- 
solved itself into a single contested rate 
case in which the city was an interven- 
ing party. 

[1-5] Two appeals are before us, 
both attacking the final order on iden- 
tical grounds ; in effect that the finding 
of fair value is not supported by the 
evidence ; that the allowed earnings are 
excessive; and that the present rates 
of Tariff No. 20 are unreasonable. The 
city, both as a municipality, and con- 
sumer-intervenor had the status of a 
complainant in the consolidated pro- 
ceeding. Public Utility Code of May 
28, 1937, P.L. 1053, § 1001, 66 PS 
§ 1391. The final order of the Com- 
mission, based upon more than 4,000 
pages of testimony developed by the 
city, the company and the Commission, 
was not administrative merely (Cf. 
Pittsburgh v. Public Utility Commis- 
sion [1941] 145 Pa Super Ct 580, 40 
PUR(NS) 191, 20 A2d 869) but 
resulted from the exercise of its quasi 
judicial functions. Cage v. Public 
Service Commission (1937) 125 Pa 
Super Ct 330, 189 Atl 896. The city 
had an interest in the subject matter 
and was affected by the final order. 
As a consumer-complainant, at least, 
it has the present right of appeal. 
§ 1101 of the Code, 66 PS § 1431. 
Mrs. Katherine Cassidy, a small con- 
sumer, never heretofore a party to the 
proceeding, clearly, has no standing as 
an appellant. Her appeal will be 
quashed. 

The city does not have a vested in- 
terest in the utility as consumer or 
otherwise; it and its citizens are en- 
titled to the benefit of the public serv- 
ice supplied by the company but only 
61 PUR(NS) 
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at such rates as are fixed by the legis- 
lature through the Commission, its 
administrative agent. Scranton v. 
Public Service Commission (1923) 
80 Pa Super Ct 549. Rate making 
does not involve the consent, either 
of a municipality (Suburban Water 
Co. v. Oakmont, 268 Pa 243, PUR 
1920F 810, 110 Atl 778) nor of a 
consumer. The utility has not ques- 
tioned the order as confiscatory, and 
since no constitutional right of the 
city has been invaded, this appeal does 
not present the exceptional case in 
which we may make independent find- 
ings of fair value and reasonable rate 
of return. Ohio Valley Water Co. v. 


Ben Avon, 253 US 287, 64 L ed 908, 
PURI1920E 814, 40 S Ct 527; Solar 
Electric Co. v. Public Utility Commis- 
sion (1939) 137 Pa Super Ct 325, 31 
PUR(NS) 275, 9 A2d 447. 


And 
we may set aside the order of the 
Commission and remand the record 
but only “for error of law or lack of 
evidence to support the finding, deter- 
mination, or order of the Commission 
. . .’: § 1107 of the Code, 66 PS 
§ 1437. 

[6-8] Much of the city’s criticism 
of the conclusions and order of the 
Commission may be attributed to its 
reluctance to accept the applicable law 
as laid down by this court. It is un- 
important that another gas company 
in the Pittsburgh area may be serving 
consumers at rates lower than those 
approved by the Commission in the 
present case. What a utility may be 
entitled to earn is a question to be de- 
cided in each particular case and is 
not governed by an over-all-end judg- 
ment of what companies of the same 
class ought to charge the consuming 
public for their product. As we have 
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said many times, in determining what 
the company may charge its customers 
we must accept fair value of its prop- 
erty used and useful as the basis of 
rate making under the present Public 
Utility Code which in § 311 of art. 
III, 66 PS § 1151 continued the same 
provision of the prior Public Service 
Company Law of July 26, 1913, P.L. 
1374. The city concedes this, but 
would have us apply methods of mea- 
suring value variously adopted by oth- 
er courts, some of which reflect social 
viewpoint rather than an unbiased 
balancing of the interests of investors 
and consumers. Specifically, the city 
stresses the decision in Federal Power 
Commission v. Hope Nat. Gas Co. 
(1944) 320 US 591, 88 L ed 333, 51 
PUR(NS) 193, 64S Ct 281, a case 
which has its point of contact with the 
present proceeding. It should be 
enough to say that the decision was 
concerned with a construction of the 
Federal Natural Gas Act of June 21, 
1938, 52 Stat 821, 15 USCA §§ 717- 
717w, which directed the Federal 
Power Commission to fix “just and 
reasonable” rates without specifying 
standards for determining them. Any 
construction of that Act of Congress 
has no application to the language of 
our Public Utility Law or its binding 
effect upon us. We have adhered to 
the view that when the legislature 
wrote fair value into the Public Util- 
ity Law it adopted the then settled con- 
struction of the appellate courts of 
this state and intended the same mean- 
ing of fair value as under the prior 
Public Service Act. Statutory Con- 
struction Act of May 28, 1937, P.L. 
1019, 46 PS § 552. Decisions of the 
Supreme Court of the United States, 
in other cases, accepting standards 
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other than fair value in the sense of 
our statute, do not change the present 
law of this commonwealth; that re- 
mains a question for the legislature, 
so long as our views are unmodified 
by a court of higher authority. 

Solar Electric Co. v. Public Utility 
Commission, supra, is the present rate- 
making law of this state. The tradi- 
tional elements reflecting fair value 
(Smyth v. Ames [1898] 169 US 466, 
42 L ed 819, 18 S Ct 418), and others 
referred to in the Solar Case, are not 
of the same weight in every proceed- 
ing. If they were, rate making might 
be reduced to the simple process of 
applying a formula—a highly desir- 
able but unattainable end. It was our 
intention in the prior appeal (Peoples 
Nat. Gas Co. v. Public Utility Com- 
mission [1943] 153 Pa Super Ct 475, 
51 PUR(NS) 129, 34 A2d 375) 
not to modify the general principles of 
the Solar Case, but to apply the law 
to the facts of this particular proceed- 
ing. The opinion in that appeal, ex- 
cept as modified here in one particular, 
is the law of the case and is binding 
upon all of us. 

[9] Prior to 1920 the company had 
drilled wells and made other additions 
to its property at a cost of $7,558,226 
but, on its books, had charged these 
additions to expense of operation. The 
Commission refused to consider these 
“expensed items” as additions to prop- 
erty affecting the rate base. In the 
last appeal we approve these items, 
depreciated to $4,157,024, as addi- 
tions to capital investment entering 
into a finding of fair value. We have 
reconsidered the question and are now 
convinced that the Commission was 
right and that we were wrong. The 
Commission’s finding of depreciated 
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original cost included this total of $4,- 
157,024 charged to operating expense 
and at least $4,000,000 of that amount 
was included in depreciated reproduc- 
tion cost. Elimination of these items 
from cost findings should reduce the 
rate base with corresponding benefit 
to consumers by a downward revision 
of its present tariff schedules. For 
this we accept full responsibility. The 
company had the choice of adding its 
earnings, over and above actual pay- 
ment to security holders, to surplus 
available for future dividends, or to 
depreciation reserve. Plowing in of 
depreciation reserve by investment in 
new property may be considered as ad- 
ditions in computing reproduction and 
original costs, thus entering into the 
rate base. Concurring opinion of 
President Judge Keller in the last ap- 
peal, 153 Pa Super Ct at p. 514 et seq. 
But it is our reconsidered conclusion 
that where, as here, a part of the 
earnings, according to the books of 
the company, were disbursed as oper- 
ating expense, the company, having 
recouped the entire cost from the rate- 
payers, over and above adequate prof- 
its paid to security holders, and having 
enjoyed the benefits of treating the 
cost as operating expense, cannot later 
be permitted to say that these expendi- 
tures are capital investment on which 
consumers must pay an additional re- 
turn. Our conclusion to the contrary 
in the last appeal was fortified to some 
extent by the reasoning of Judge 
Parker in the Hope Case (1943) 47 
PUR(NS) 129, 134 F2d 287, in 
which about $17,000,000 of “expensed 
property” were involved. The Su- 
preme Court of the United States, re- 
versing in that case, did not find it nec- 
essary to determine the status of that 
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property in relation to the rate base 
and that question was not decided. 
But even if it had been, it would not 
have been binding on us for the rea- 
sons above stated. Our change of 
view rests upon equitable considera- 
tions induced by a reconsideration of 
the Commission’s argument in the last 
appeal and not upon the reversal in 
the Hope Case. It is probable that, 
under accounting systems since 1920, 
the company has not charged any ad- 
ditional capital outlay to expense. If 
it has, these items also should be de- 
ducted from original and reproduction 
costs. The proceeding will be referred 
back to the Commission to determine 
the effect of elimination of “expensed 
property,” upon the rate base. 
[10,11] The record must be re- 
manded for another reason. It is no 
objection to the final order that it 
was prompted by negotiations between 
the company and the Commission 
looking toward a termination of the 
proceedings. Since the inquiries were 
all initiated by the Commission the 
procedure in terminating them was 
largely within its control. But the 
city was not a party to the settlement 
discussions and the final order must 
rest upon findings of the Commis- 
sion from the testimony. The Com- 
mission did make and file its findings 
and it is for us “on appeal, to deter- 
mine the controverted question pre- 
sented by the proceeding, and whether 
proper weight was given to the evi- 
dence.” Section 1005 of the Code, 66 
PS § 1395. There is no complaint as 
to the finding of depreciated original 
cost of the company’s property as 
found by the Commission except as 
to the inclusion of the expensed items. 
But the rate base cannot be determined 
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solely from that finding because it is 
conceded, as it must be, that there 
have been changes in price levels and 
no adjustments were made by the 
Commission to reflect price trends dis- 
closing fair value as of the applicable 
date. Peoples Nat. Gas Co. v. Public 
Utility Commission, supra, 153 Pa 
Super Ct at p. 484. On the other hand, 
the rate base cannot rest upon the 
equivocal finding that the reproduction 
cost of the company’s property was 
$72,236,739. The finding was made 
from the testimony of the witness 
Rhodes, the company’s expert, alone, 
and full acceptance of his testimony by 
the Commission in its 1942 order can 
be explained only by the assumption 
that it did not consider the finding 
important and intended to ignore it. 
The decree nisi at that stage of the 
proceeding disclosed lack of confi- 
dence in the judgment of that witness 
as an estimator of reproduction costs. 
And the Commission’s argument, in 
the last appeal to us, severely criticized 
his methods as partisan. The Com- 
mission referred to “the egregious es- 
timates of witness Rhodes” and as- 
serted that he “was dedicated to the- 
oretical estimates as against actual 
costs.” In our last opinion we re- 
minded the Commission of the im- 
portance of reproduction cost as an 
essential element in determining fair 
value for rate purposes, and suggested 
that the Commission determine the 
weight of this evidence which it had 
both accepted and condemned. In the 
light of our direction, it was the duty 
of the Commission to appraise the 
probative force of the testimony of 
reproduction cost and make a new 
finding. This it did not do but re- 
affirmed its prior finding, and it is im- 
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possible from the order of the Com- 
mission now before us to determine 
the process by which it determined 
the rate base. In a subsequent order, 
dismissing the city’s petition to reopen 
the proceeding, it is stated “that the 
Commission determinations reached 
in the light of the criticisms [of the 
company’s evidence of reproduction 
cost] were to a large extent carried 
into effect in the final Commission or- 
der.” The place for determining the 
weight of testimony is in the findings 
of fact. We agree with the Commis- 
sion that the testimony is insufficient 
to support the finding of reproduction 
cost which it made. The difficulties 
inherent in appraising reproduction 
cost testimony does not relieve the 
Commission from determining its pro- 
bative weight, bearing in mind that 
“the burden of proof to show that the 
rate involved is just and reasonable” 


is on the public utility. Section 312 


of the Code, 66 PS § 1152. It will 
be for the Commission to reconsider 
its finding of reproduction cost and, in 
its discretion, to trend original cost 
translating it into value as of the date 
of the determination of the rate base. 


In our former opinion we said that 
arate of return of 63 per cent was not 
unreasonably low; we are not now in 
position to say that it is unreasonably 
high as applied to a utility whose sole 
product is natural gas. The rate 
should not be reduced merely to com- 
pensate for a relatively high finding 
of fair value. 

The ratepayers were not adversely 
affected in this proceeding, prior to 
July 1, 1940. That the proceeding 
must again be referred back to the 
Commission is unfortunate, but that 
is not so important as attaining a 
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reasonable final result. The proceed- 
ing should be terminated as soon as 
practicable and we see no compelling 
reason. for determining values subse- 
quent to the date of the last order of 
the Commission. What further hear- 
ings must be held and their scope, will 
be for the Commission to decide. 

The appeal of Mrs. Katherine Cas- 
sidy, at No. 94, is quashed. 

In the appeal of the city of Pitts- 
burgh, at No. 93, the order is reversed 
and the record is remitted for further 
proceedings. 


Ruopes and Ross, JJ. dissent. 


Ruopes, J., dissenting: To remand 
this case to the Public Utility Com- 
mission serves no purpose, and merely 
delays a proceeding which should 
have been terminated long ago. The 
order of the Commission, filed De- 
cember 7, 1942, 47 PUR(NS) 385, 
which we reversed in Peoples Nat. 
Gas. Co. v. Public Utility Commis- 
sion (1943) 153 Pa Super Ct 475, 
51 PUR(NS) 129, 34 A2d 375, was 
substantially and reasonably correct 
both on the facts and on the law. 
But the Commission, in its order of 
February 16, 1944, 53 PUR(NS) 
110, clearly attempted to apply the di- 
rectives—now conceded by the major- 
ity to have been erroneous in part— 
of this court set forth in its opinion 
reversing the Commission’s order of 
December 7, 1942, supra. The Com- 
mission, in making its first order, as 
stated in the order of February 16, 
1944, avoided “the acceptance of orig- 
inal cost, prudent investment, repro- 
duction cost, or other single element, 
as the rate base,” but considered 
“every element and [gave] it proper 
weight in the ultimate finding of fair 
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value.” (53 PUR(NS) at p. 111). 
The last order of the Commission was 
the result of the application of prin- 
ciples which it realized, and we now 
acknowledge, were incorrect. 

The Commission, in making its or- 
der of December 7, 1942, supra, was 
of the opinion that the reproduction 
cost figures in the record presented 
by the utility were entirely unreliable 
and worthless. See order nisi, March 
4, 1942 (353la), 43 PUR(NS) 82; 
final order, December 7, 1942 
(372la), supra. Upon the case be- 
ing remitted under our decision of 
November 10, 1943, supra (153 Pa 
Super Ct 475), the Commission 
thereupon accepted such estimates, 
which it had thus characterized, and 
based its order of February 16, 1944, 
supra, thereon. Counsel for the Com- 
mission confirmed this fact at the 


argument of the present appeal at 


Pittsburgh on April 25, 1945. But 
the majority opinion still leaves the 
Commission with no alternative but 
to repeat the error. It is immaterial 
that the utility has not questioned the 


present order as confiscatory ; the or- 
der is a nullity, and the proceeding is 
before us in its entirety for an inde- 
pendent judicial determination of find- 
ings of fact establishing value. Ac- 
cordingly, it is my view, in order that 
no more confusion may be created in 
the utility law especially as it relates 
to valuation, we should make our own 
determination of fair value and ex- 
press our independent judgment as to 
both the law and the facts.’ See Solar 
Electric Co. v. Public Utility Commis- 
sion (1939) 137 Pa Super Ct 325, 
353, 354, 31 PUR(NS) 275, 9 A2d 
447. The utility had claimed that 
confiscation of its property would re- 
sult from the enforcement of the Com- 
mission’s order of December 7, 1942, 
supra. Naturally it does not make 
such a claim as to the order of Feb- 
ruary 16, 1944,® which is invalid due 
to our manifest errors with which 
the Commission sought to comply 
against its own judgment. But for 
such an erroneous view of the law 
given by this court, the Commission 
would not have reached the con- 





1“The argument for insisting upon the ne- 
cessity for an independent judicial determina- 
tion of findings of fact establishing values can 
be neatly stated in the form of a syllogism. 
Rate making is an appropriate exercise of the 
legislative power provided that the rates are 
not confiscatory. Whether or not they are 
confiscatory depends unon the correctness of 
the finding as to value. The facts relating to 
value must thus be independently found by a 
court in order for a court to conclude that a 
particular legislative act was within the legis- 
lative power; otherwise the legislature would 
itself be finding the facts upon which the very 
exercise of legislative power depends. It was 
thus not enough for a court to satisfy itself 
that the trier of the facts, the administrative, 
had followed the correct rules as to valuation, 
Instead, the actual determination of value had 
to be made by the court”: The Administra- 
tive Process, James M. Landis, pp. 127, 128. 
See Ohio Valley Water Co. v. Ben-Avon 253 
og 64 L ed 908, PURI920E 814, 40 S 

t ° 
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2 Utility’s average annual earn- 
ings for ten years preceding 
rate increase (4173a, 4191la) .. $1,010,206.00 

Utility’s own estimate of annual 
earnings in justification of in- 
creased rates (2763a) 

Annual earnings allowed by 
commission’s original order of 
December 7, 1942 (372la) .. 

Annual earnings allowed 
Commission’s order of Febru- 
ary 16, 1944, after case re- 
manded by this court (4364a) 2,528,500.00 


708,295.04 


1,401,796.00 


The Commission originally found that the 
Standard Oil Company was the sole owner of 
the utility, and that the total invested capital 
was $12,744,126. (3563a). The Commission 
did not consider invested capital as being a 
direct factor in fair value determination, but 
it did point out that such capital performed 
a very important function by showing at what 
point a fair value finding would work a 
hardship on the utility’s owners. 
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dusion that it did upon this rec- 
ord. , 

The majority opinion now reverses 
Peoples Nat. Gas Co. v. Public Utility 
Commission, supra (153 Pa Super 
Ct 475), as to expensed items in the 
determination of the rate base. To 
this extent I concur. My reasons are 
given in my dissent in supra, 153 Pa 
Super Ct at p. 503, 51 PUR(NS) at 
p. 151, 34 A2d at p. 391. In 153 
Pa Super Ct 475, supra, in reversing 
the Commission for the exclusion of 
expensed items, this court relied upon 
Hope Nat. Gas Co. v. Federal Power 
Commission (1943) 47 PUR(NS) 
129, 134 F2d 287, later reversed in 
Federal Power Commission v. Hope 
Nat. Gas Co. (1944) 320 US 591, 88 
Led 333, 51 PUR(NS) 193, 64S Ct 
281, and indicated that as long as 
present fair value is the base capital 
investment items must be included al- 
though charged to expense. In that 
opinion this court also said (153 Pa 
Super Ct at p. 486, 51 PUR(NS) at 
p. 136, 34 A2d at p. 381): “That 
appellant owns the property and is 
using it in the service is unquestioned. 
And, so long as present fair value is 
the test, it makes no difference wheth- 
er appellant bought it, received it as a 
gift, or won it in a lottery.” It is 
significant that the majority opinion 
now modifies this concept of fair 
value. 

In the majority opinion the principle 
of “the law of the case” is invoked but 
not followed. It corrects at least one 
of the errors in the opinion in the 
Peoples Case, supra, 153 Pa Super Ct 
475. I am at a loss to understand 
upon what principle of law it can be 
supposed that this court has no power 
in this case now before us to correct 
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other more material errors. The 
principle of ‘the law of the case’’ has 
little, if any, application in public util- 
ity rate cases. I believe we are free 
to make a complete, instead of a par- 
tial, correction of errors made in our 
former decision. See Reamer’s Es- 
tate (1938) 331 Pa 117, 122, 123, 
200 Atl 35, 119 ALR 589; 3 Am Jur 
p. 546, § 990. 

The majority opinion, ante, at p. 

231, goes on to say: “Solar Electric 
Co. v. Public Utility Commission, 
supra (137 Pa Super Ct 325, 31 PUR 
(NS) 275, 9 A2d 447), is the present 
rate-making law of this state. 
It was our intention in the prior ap- 
peal (People’s Nat. Gas Co. v. Public 
Utility Commission, 153 Pa Super 
Ct 475, 51 PUR(NS) 129, 34 A2d 
375) not to modify the general prin- 
ciples of the Solar Case.” In view of 
such statements in the majority opin- 
ion, it is impossible to ascertain the 
applicable law of this state in deter- 
mining the fair value of the property 
of a utility. 

I do not agree that Solar Electric 
Co. v. Public Utility Commission 
(1939) 137 Pa Super Ct 325, 31 
PUR(NS) 275, 9 A2d 447, is the 
present rate-making law of this state, 
or the applicable law in determining 
the fair value of the property of a 
utility. I think the Solar Electric 
Company Case, inter alia, has been 
overruled. 

In the Peoples Case, supra, 153 Pa 
Super Ct 475, all of the elements upon 
which the Commission made its find- 
ing of fair value (exclusive of work- 
ing capital) were eliminated except 
reproduction cost new less deprecia- 
tion. The Commission had consid- 
ered reproduction cost depreciated, 
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original cost depreciated, book value, 
and invested capital for a limited pur- 
pose (see footnote 2). Under that 
decision of this court it is obvious 
that the Commission could not make 
a finding of fair value based on any 
elements other than reproduction cost 
depreciated, or the equivalent—orig- 
inal cost trended. It can readily be 
seen that the Commission is bound to 
a formula which requires adherence 
to one element, to wit, reproduction 
cost new less depreciation. I think 
it may be safely asserted that this is 
in conflict with our statutory law and 
the pronouncements of this court. In 
that opinion it is said (153 Pa Super 
Ct at p. 489, 51 PUR(NS) at p. 138, 
34 A2d at p. 382): “Since the leg- 
islature put fair value into our law, 
together with what in 1937, when the 
law was passed, was universally un- 
derstood to have been the elements of 
fair value, that body alone can take 
it out and substitute something else 
in its place.” Reliance was placed 
upon McCardle v. Indianapolis Water 
Co. 272 US 400, 71 L ed 316, PUR 
1927A 15, 47 S Ct 144, as establish- 
ing reproduction cost as the dominant 
basis of value. The McCardle Case 
was decided in 1926. In 1933, Mr. 
Chief Justice Hughes wrote the opin- 
ion in Los Angeles Gas & E. Corp. v. 
California R. Commission, 289 US 
287, 77 L ed 1180, PUR1933C 229, 
53 S Ct 637. There is no reasonable 
ground to intimate or assert that the 
legislature in 1937 meant fair value to 
be as indicated in the McCardle Case 
in 1926 rather than as understood in 
the Los Angeles Case in 1933. Our 
present situation is a glaring example 
of the failure to realistically approach 
the subject of valuation. To attempt 
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to control the Commission’s judgment 
on a matter of valuation by insisting 
upon a particular formula is only con- 
ducive to chaos in the field of rate 
making. Valuation, under Smyth vy. 
Ames (1898) 169 US 466, 42 L ed 
819, 18 S Ct 418, may be cumbersome 
and permit consideration of a polyglot 
of elements, but it at least has afford- 
ed an opportunity for a Commission 
to utilize its judgment without undue 
restraint. Mr. Justice Harlan, in 
Smyth v. Ames, supra, 169 US at 
pp. 546, 547, 42 L ed at p. 849, 
said: “And, in order to ascertain 


that value [fair value], the original 
cost of construction, the amount ex- 
pended in permanent improvements, 
the amount and market value of its 
bonds and stock, the present as com- 
pared with the original cost of con- 
struction, the probable earning capac- 


ity of the property under particular 
rates prescribed by statute, and the 
sum required to meet operating ex- 
penses, are all matters for considera- 
tion, and are to be given such weight 
as may be just and right in each case. 
We do not say that there may not 
be other matters to be regarded in 
estimating the value of the property.” 

In Solar Electric Co. v. Public Util- 
ity Commission, supra, 137 Pa Super 
Ct at p. 347, 31 PUR(NS) at p. 290, 
9 A2d at p. 461, we said: “The su- 
preme court of Pennsylvania and this 
court have consistently followed the 
rule of Smyth v. Ames, supra, in the 
valuation of the property of public 
utilities.” See Erie v. Public Service 
Commission, 278 Pa 512, 521, PUR 
1924D 89, 94, 123 Atl 471; Bangor 
Water Co. v. Public Service Commis- 
sion (1923) 82 Pa Super Ct. 48. In 
The Solar Electric Company Case, in 


236 





PITTSBURGH v. PENNSYLVANIA PUBLIC UTILITY COMMISSION 


making our own determination of fair 
value, we said that our “independent 
judgment” was exercised “after con- 
sidering the character of respondent’s 
plant, the book cost of invested capital 
as shown on the company’s books, the 
reproduction cost new and the ac- 
crued depreciation.” 

In view of these pronouncements 
by our court, determination of fair 
value, in the manner prescribed in the 
Peoples Case, supra, 153 Pa Super 
Ct 475, is diametrically contrary to 
the legal principles recognized as ap- 
plicable up to that time. 


The elements upon which a finding 
of fair value could be made were 
enumerated in § 20, Art 5, of the 
Public Service Company Law of 1913, 
PL 1374, which reads as follows: 


“In ascertaining and determining 
such fair value, the Commission may 
determine every fact, matter, or thing 
which, in its judgment, does or may 
have any bearing on such value; and 
may take into consideration among 
other things, the original cost of con- 
struction, particularly with reference 
to the amount expended in the exist- 
ing and useful permanent improve- 
ments ; with such consideration for the 
amount in market value of its bonds 
and stocks, the probable earning capac- 
ity of the property under particular 
rates prescribed by statute or ordi- 
nance, or other municipal contract, or 
fixed or proposed by the Commission, 
and for the items of expenditures for 
obsolete equipment and construction, 
as the circumstances and the histori- 
cal development of the enterprise may 
warrant ; the reproduction costs of the 
property, based upon the fair average 
price of materials, property and labor, 
and the developmental and going con- 
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cern value of such public service com- 
pany; and these, and any other ele- 
ments of value, shall be given such 
weight by the Commission as may be 
just and right in each case. 

“(b) The Commission shall also 
have power to make revaluations of 
the property of any public service 
company, from time to time, and to 
ascertain and determine the value of — 
new construction, extensions, and ad- 
ditions to the same.” 

The act of 1937 did not enumerate 
the elements to be considered by the 
Commission in fixing fair value of a 
utility’s property. Section 311, Art. 3, 
of the act of May 28, 1937, PL 1053, 
66 PS § 1151, reads as follows: 
“The Commission may, after reason- 
able notice and hearing, ascertain and 
fix the fair value of the whole or any 
part of the property of any public 
utility, in so far as the same is mate- 
rial to the exercise of the jurisdiction 
of the Commission, and may make re- 
valuations from time to time and as- 
certain the fair value of all new con- 
struction, extensions, and additions to 
the property of any public utility. 
When any public utility furnishes 
more than one of the different types 
of utility service enumerated in para- 
graph 17 of § 2 of this act, the Com- 
mission shall segregate the property 
used and useful in furnishing each type 
of such service, and shall not con- 
sider the property of such public 
utility as a unit in determining the 
value of the property of such public 
utility for the purpose of fixing rates.” . 

The term “fair value” in § 311, 66 
PS § 1151, and the term “just and 
reasonable rates” in § 309, 66 PS 
§ 1149, were apparently left undefined 
by the legislature for a purpose. At 


61 PUR(NS) 





PENNSYLVANIA SUPERIOR COURT 


most, reproduction cost is to be con- 
sidered; it is not the dominant basis 
of fair value. As the legislature did 
not define or limit such terms, it could 
very properly be assumed that the 
concept of that which is “fair value” 
and the concept of that which is “just 
and reasonable” might change from 
time to time, although this court has 
taken the position that the act of 1937, 
in § 311, Art. 3, 66 PS § 1151, con- 
tinued the provisions of § 20, Art. 5, 
of the act of 1913. 


I think the Commission originally 
gave as much consideration to the 
reproduction cost elements as was rea- 
sonably warranted under the condi- 
tions presented in this case, and we 
had no substantial ground for reversal. 
The burden of proof in a rate case is 
on the utility. “What the Commis- 
sion may see fit to ask for is one 
thing, but what a utility must produce 
in order to sustain its burden of proof 
in a rate case is a different matter.” 
Peoples Nat. Gas Co. v. Public Utility 
Commission (1940) 141 Pa Super 
Ct 5, 15, 35 PUR(NS) 75, 14 A2d 
133, 137. The Commission made a 
finding of reproduction cost, but it 
pointed out that this finding was 
on unreliable evidence. The weight 
therefore to be given to such finding 
was to be determined by the facts in 
this case. The basis of calculation of 
fair value, in the order of February 
16, 1944, 53 PUR(NS) 110, as ad- 
mitted by Commission’s counsel at the 
argument at Pittsburgh, is the dis- 
credited testimony as to reproduction 
cost. It is true that the United States 
Supreme Court, in McCardle v. In- 
dianapolis Water Co. 272 US 400, 71 
L ed 316, PUR1927A 15, 47 S Ct 
144, places great emphasis on repro- 
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duction cost. It reiterated this doc- 
trine in St. Louis & O’Fallon R. Co, 
v. United States, 279 US 461, 73 Led 
798, PUR1929C 161, 49 S Ct 384 
but prior to the enactment by the 
Pennsylvania legislature of the Public 
Utility Law of 1937 there was a con- 
siderable change in attitude on the part 
of the United States Supreme Court 
as to those theories which we have 
adopted without any consideration of 
subsequent modification by that court. 
In 1933, in Los Angeles Gas & E. 
Corp. v. California R. Commission, 
289 US 287, 77 L ed 1180, 1193, 
PUR1933C 229, 241, 53 S Ct 637, 
644, Mr. Chief Justice Hughes said: 
“The actual cost of the property—the 
investment the owners have made—is 
a relevant fact. Smyth v. Ames 
(1898) 169 US 466, 547, 42 Led 819, 
[849], 18 S Ct 418.” In that case the 
court found that while the California 
Commission had based its rates princi- 
pally upon investment costs, it had 
done so largely because evidence as to 
reproduction cost was unreliable; and 
that on the whole the California Com- 
mission had given as much considera- 
tion to the reproduction cost factor as 
was warranted under the circum- 
stances. Mr. Chief Justice Hughes, in 
his opinion, also pointed out that both 
actual cost and reproduction cost were 
relevant facts, but that neither was the 
final and exclusive test; and that the 
weight to be given to either of them 
was to be determined by the facts of 
the particular case. 

In 1942, in Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
315 US 575, 86 L ed 1037, 1049, 
1050, 42 PUR(NS) 129, 138, 62 S 
Ct 736, 743, the United States Su- 
preme Court went on to say: “The 
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Constitution does not bind rate-mak- 
ing bodies to the service of any single 
formula or combination of formulas. 
Agencies to whom this legislative 
power has been delegated are free, 
within the ambit of their statutory au- 
thority, to make the pragmatic adjust- 
ments which may be called for by par- 
ticular circumstances. Once a fair 
hearing has been given, proper find- 
ings made and other statutory require- 
ments satisfied, the courts cannot in- 
tervene in the absence of a clear show- 
ing that the limits of due process have 
been overstepped.” 

Federal Power Commission v. 
Hope Nat. Gas Co. 320 US 591, 88 
L ed 333, 345, 51 PUR(NS) 193, 
200, 64 S Ct 281, 288, was decided 
on January 3, 1944, wherein it was 
said: “It is not theory but the impact 
of the rate order which counts. If the 
total effect of the rate order cannot 
be said to be unjust and unreasonable, 
judicial inquiry under the act® is at 
an end. The fact that the method 
employed to reach that result may con- 
tain infirmities is not then important. 
Moreover, the Commission’s order 
does not become suspect by reason of 
the fact that it is challenged. It is 
the product of expert judgment which 
carries a presumption of validity. 
And he who would upset the rate or- 
der under the act carries the heavy 
burden of making a convincing show- 
ing that it is invalid because it is un- 
just and unreasonable in its conse- 
quences.” 

In the field of rate making, we have 
been largely guided by the decisions of 
the United States Supreme Court, and 

8 The Federal Natural Gas Act of 1938 and 


the Pennsylvania Public Utility Law of 1937 
are similar in some respects. 
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have necessarily relied upon the views 
of that court as to the constitutional 
requirements. In Bangor Water Co. 
v. Public Service Commission, supra 
(82 Pa Super Ct 48, 55), this court, 
in an opinion by the late President 
Judge Keller, said: “The decisions 
of the Supreme Court of the United 
States require us to base the fair re- 
turn upon its present value; that is, 
its reasonable value at the time it is 
being used for the public.” 

“It is impossible,” the majority 
opinion states, ante, p. 232, “from 
the order of the Commission now be- 
fore us to determine the process by 
which it determined the rate base.” 
On the contrary, the order has no 
other basis to support its validity than 
the worthless testimony of the utility’s 
witness as to reproduction cost. The 
standard furnished by the majority 
opinion for the future guidance of the 
Commission is of such a nature as to 
be impossible of practical application 
except in so far as the Commission is 
obliged to accept the utility’s evidence 
as to depreciated reproduction cost in 
the determination of fair value and 
in fixing a rate base. 

A pertinent inquiry would be: 
Where do we stand on utility valua- 
tion as a result of the Peoples Case 
(1943) 153 Pa Super Ct 475, 51 
PUR(NS) 129, 34 A2d 375, and 
Philadelphia Transp. Co. v. Public 
Utility Commission (1944) 155 Pa 
Super Ct 9, 55 PUR(NS) 473, 37 
A2d 138, and the majority opinion 
in the present case? In the Philadel- 
phia Transportation Company Case 
this court said (155 Pa Super Ct at 
p. 21, 55 PUR(NS) at p. 480, 37 A 
2d at p. 144): “This finding [of 
original cost] is ineffective in deter- 
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mining value for the reason that the 
costs were not trended to reflect cur- 
rent prices of labor and materials on 
that date.” In the same case we also 
said (155 Pa Super Ct at p. 22, 55 
PUR(NS) at p. 481): “In the ab- 
sence of adjustments of original or 
historical costs to determine present 
fair value as of the date in question 
the finding of the Commission [as to 
original cost] is entitled to little con- 
sideration as a determining element.” 

In the Peoples Case, supra (153 Pa 
Super Ct at p. 484), this court said 
that unless there has been no great 
change in cost levels, or there has been 
a change but proper adjustment made 
based upon competent evidence of 
price trends, original cost is irrelevant 
to rate base determination. Now we 
again say—original cost must be 
trended. Such pronouncements are 


judicial legislation, and are in conflict 
with our own statements and with the 
statutory law which we have rec- 


ognized. If any such qualification of 
original cost as an element of fair 
value exists, it is not to be found in 
any statute or legislative enactment; 
and no acceptable reason has been 
even suggested in support of the 
validity of such judicial amendment. 
In the Peoples Case, supra (153 Pa 
Super Ct at pp. 482, 488, 51 PUR 
(NS) at p. 138, 34 A2d at p. 379, 
we said “the legislative mandate in 
this commonwealth is that the rate 
base is fair value,” and that “our leg- 
islature adopted the Public Utility 
Law of 1937 and wrote ‘fair value’ 
into § 311, 66 PS § 1151, and that 
standard, minus a detailed list of the 
elements constituting fair value, was 
carried over from the Public Service 
Act of 1913.” In order to retain a 


proper perspective, it is to be noted 
that five months later, in the Philadel- 
phia Transportation Company Case, 
we refused to be bound by these dec- 
larations, and rejected the fair value 
elements which did not suit us not- 
withstanding the plain words of the 
statute which we had held controlling 
but did not follow. 

I have previously quoted § 20, Art 
5, of the Public Service Company Law 
of 1913. In construing that section 
we have said it was mandatory to 
consider all of the elements enumerated 
in the section. We said in Beaver 
Valley Water Co. v. Public Service 
Commission (1921) 76 Pa Super Ct 
255, 259: “The Public Service Com- 
pany Law (Art V, § 20a), directs 
that in ascertaining and determining 
the fair value of a public service com- 
pany’s property it may (shall) take 
into consideration among other things 
(1) the original cost of construction; 
(2) the amount in market value of its 
bonds and stocks; (3) the probable 
earning capacity under the rates fixed 
by the Commission; (4) expenditures 
for obsolete equipment and construc- 
tion,—(as warranted, in connection 
with (2), (3), and (4), by the cir- 
cumstances and historical develop- 
ment of the enterprise)—; (5) re- 
production cost of the property, based 
upon the fair average price of mate- 
rials, property and labor; (6) de- 
velopmental and going concern value 
—all of which, together with any oth- 
er elements of value, are to be given 
such weight as may be just and right 
in each case.” See, also, Bangor 
Water Co. v. Public Service Commis- 
sion, supra, 82 Pa Super Ct at p. 52. 

Nevertheless, in the Peoples Case 
(153 Pa Super Ct 475), and in the 
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Philadelphia Transportation Company 
Case, Supra, and again in the present 
majority opinion, this court has ruled 
out original cost of construction un- 
less the items are trended, and by 
dimination nothing is left upon which 
arate base can be predicated by the 
Commission except reproduction cost 
new less depreciation. The result is 
palpably wrong, and the power to fix 
fair value passes largely to the utility. 
As the first specific element of fair 
value, original cost is mentioned both 
in the act of 1913 and in our opinion 
in the Beaver Valley Water Company 
Case, supra, without any limitation 
or suggestion that consideration of 
this element shall depend either upon 
the persistence of price levels or the 
application of trends. The same is 
true of Smyth v. Ames, supra. To 
the contrary actual. invested capital 
has always been considered in Penn- 


sylvania as one of the relevant valua- 


tion factors. See Highspire Water 
Co. v. Public Service Commission 
(1921) 76 Pa Super Ct 504; Lewis- 
town v. Public Service Commission 
(1923) 80 Pa Super Ct 528; New 
Street Bridge Co. v. Public Service 
Commission, 271 Pa 19, 38, PUR 
1922A 404, 114 Atl 378. 

In the Solar Electric Company 
Case (1939) 137 Pa Super Ct 325, 
31 PUR(NS) 275, 9 A2d 447, 
in making our own determina- 
tion of fair value, we considered 
book cost of investments, and there- 
fore the Commission should not 
be prohibited from doing likewise. 
Rate making should be a simple proc- 
ess rather than a tangled and mystic 
affair. The administrative agency 
should have freedom of action under 
‘equitable principles. Original cost 

[16] 
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less depreciation is a ready and equi- 
table element for making a finding of 
fair value and for ultimate fixing of 
rates ; likewise the straight-line or age- 
life method is proper for determining 
the amount of depreciation to be de- 
ducted from the cost of the plant. 
Adding to the confusion is our 
statement in the Philadelphia Trans- 
portation Company Case, supra, that 
the market value of securities as one 
of the elements to be considered in 
finding fair value should have been 
disregarded by the Commission. This 
holding is in conflict with the statutory 
mandates as interpreted by us in oth- 
er cases, as well as with the rules of 
law previously laid down by this court 
with respect to the factors to be con- 
sidered in arriving at a fair value de- 
termination. In Solar Electric Com- 
pany Case, supra, we said that we fol- 
lowed Smyth v. Ames, supra, and that 
the elements to be considered by the 
Commission in ascertaining and deter- 
mining fair value were those enumerat- 
ed in § 20, Art. 5, of the Public Service 
Company Law of 1913, PL 1374, 
and we went on to say (137 Pa Super 
Ct at p. 336, 31 PUR(NS) at p. 284, 
9 A2d at p. 457): “While the new 
act (Public Utility Law) does not go 
into details as to the items which 
should be considered by the Commis- 
sion in fixing the fair value of a util- 
ity’s property, as fully as the old act 
(Public Service Company Law) did, 
this was not because of any intention 
to change the law in this respect, but 
because the decisions of the United 
States Supreme Court and of our Su- 
preme Court had definitely settled the 
principles to be applied by the Com- 
mission in arriving at such fair value, 
and they did not require elaboration 
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in the statute.” Section 20, Art. 5, 
of the Public Service Company Law of 
1913, and Smyth v. Ames, supra, rec- 
ognized market value of bonds and 
stocks as one of the relevant elements 
to be considered by the Commission 
in determining fair value. 

We have thus, so far as the state 
of Pennsylvania is concerned, neither 
consistency nor continuity of the util- 
ity law. 

I think a solution of this case might 
be for us to accept the Commission’s 
original finding of fair value, includ- 


ing working capital, of $21,566,085, 
and accept the alleged additions to the 
utility’s property since 1938, in the 
net amount of $4,334,096, providing 
it is stipulated that this amount rep- 
resents capital investment and not ex- 
pensed items. We would thus have a 
rate base of $25,900,181, with an al- 
lowable return of 64 per cent. This 
would be adequate for all purposes, 
and would represent fair value deter- 
mined in accordance with the law. 


Ross, J., joins in this dissent. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


William B. Rodman and/or 
Peerless Market 


New England Telephone & Telegraph 
Company 


D.P.U. 7322 
November 20, 1945 


| pores for restoration of telephone service denied at request 
of police official; dismissed. 


Service, § 62 — Jurisdiction of Department — Restoration order — Refusal by 
telephone company. 
1, The jurisdiction of the Department to order restoration of telephone 
service, although broad, is not unlimited, and it has a duty to order restora- 
me only if the refusal of the company to do so is unjust and unreasonable, 
p. 243. 

Service, § 117 — Right of telephone patron to receive — Public considerations. 
2. The right of an individual to telephone service is not absolute, and it 
must yield to the greater considerations of law and order and other similar 
compelling considerations involving the public welfare, p. 243. 

Service, § 134 — Grounds for denial — Police request — Telephones — Premises 

used for gambling. 
3. A telephone company is justified in discontinuing service at the request 
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of a police commissioner on the ground stated by the police commissioner 
that there is reasonable cause to believe that the telephone is being used 
for gaming purposes on premises used for the placing of bets on horse 
racing and numbers, although there is no evidence of the use of the tele- 
phone for any illegal purpose; service denial under such circumstances is 
neither unjust nor unreasonable, and disregard for the police request might 
subject the company to prosecution for participating in an illegal enter- 


prise, p. 243. 


APPEARANCES: Charles I. Taylor, 
for the petitioner; T. Baxter Milne, 
General Counsel, for the New Eng- 
land Telephone and Telegraph Com- 
pany; Andrew J. Gorey, Secretary to 
the Police Commissioner, for the 
Police Department of the City of 
Boston. 


By the DEPARTMENT: This is a 
petition by William B. Rodman for 
restoration by the New England Tele- 
phone & Telegraph Company of tele- 
phone service which was discontinued 


by the company on August 2, 1945, 
at the request of the police commis- 
sioner of the city of Boston. 


The telephone is described as Co- 


lumbia 3520. It was installed on the 
application of the petitioner, William 
B. Rodman, previous to 1925 at 1367 
Dorchester avenue and in 1932 was 
removed at his request to 207 Adams 
street, Dorchester, where it remained 
until its removal in August, 1945. 
There were additional listings in the 
name of Peerless Market and Bill’s 
Market. That market, variously de- 
scribed, is carried on in the form of 
a co-partnership in which the peti- 
tioner William B. Rodman has a 50 
per cent interest and the remaining. in- 
terest is shared by his brother Samuel 
Rodman and his brother-in-law 
Simeon Golong. A_ considerable 
market business has been carried on 
by the partners at the place of busi- 
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ness, 207 Adams street, Dorchester, 
for a number of years. 

On August 1, 1945, the telephone 
company received a letter from the 
police commissioner requesting the 
discontinuance of the telephone serv- 
ice because the police had reasonable 
grounds to believe that the service 
was being used for an illegal purpose. 
On August 2, 1945, the company dis- 
continued the service in accordance 
with the police commissioner’s re- 
quest. The company on the same day 
notified this Department of its action 
and sent to it a copy of the letter 
which it had received from the police 
commissioner. 

The action of the telephone com- 
pany in discontinuing service was in 
accordance with an arrangement made 
by the company with the police com- 
missioner in November, 1942, at the 
latter’s request. It is an arrangement 
which the telephone company has felt 
obliged to make as a public duty so as 
to assist the law enforcement authori- 
ties in the prevention of crime. 

[1-3] Evidence was presented at 
the public hearing before this Depart- 
ment on September 20, 1945, which 
required a finding that the premises 
at 207 Adams street, Dorchester, 
were used by the petitioner for the 
placing of bets on horse racing and 
numbers. On July 30, 1945, the 
police found on the premises slips re- 
lating to bets on horse racing and 
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numbers. Rodman was arrested on 
the same day and arraigned and con- 
victed in the Dorchester district court 
for that offense. He accepted a find- 
ing of guilty and paid a fine of $100. 
In 1939 he was convicted on a charge 
of registering bets and promoting a 
lottery in the same court, was fined 
$50 on each case and paid the 
fines. 

There was no evidence presented at 
the hearing before us of even a single 
use of the telephone for any illegal 
purpose, and if it is to be found that 
the telephone was so used such a find- 
ing would have to be based on an in- 
ference to be drawn from general 
knowledge that telephones are cus- 
tomarily used for these purposes in es- 
tablishments where illegalities of this 
kind are practiced. See Common- 


wealth v. Jensky (1945) — Mass —, 


61 NE2d 532. 

For the purposes of this case we do 
not find it necessary to decide whether 
the telephone was used for the plac- 
ing of bets on horse races or numbers 
for our decision rests on a different 
consideration. We conceive it to be 
our duty to order the telephone com- 
pany to restore service to Rodman 
only if the refusal of the company to 
do so is unjust and unreasonable. 
General Laws, Chap 159, § 16. The 
statute confers on this Department 
jurisdiction to receive and hear the 
petition. The jurisdiction conferred 
on the Department is in very broad 
terms, but it is not unlimited. For in- 
stance, it has been held that to order 
the telephone company to render serv- 
ice which would affect interstate com- 
merce lies beyond our jurisdiction. 
New England Teleph. & Teleg. Co. 
v. Department of Public Utilities, 262 
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Mass 137, 151, PUR1928B 396, 159 
NE 743, 56 ALR 784. 

That case (262 Mass at p. 148 
PUR1928B at p. 406) is also author. 
ity for the legal proposition that this 
Department cannot exercise its juris. 
diction so as to unreasonably interfere 
with the rights of property of the 
telephone company nor with its right 
of management “beyond the reason- 
able limit of public control.” 

There is an obvious limitation on 
our power to act in this case. The 
right of an individual to telephone 
service is not absolute. It must yield 
to the greater considerations of law 
and order and other similar compelling 
considerations involving the public 
welfare. These considerations at once 
limit the right of an individual to re- 
ceive, and qualify and modify the duty 
of the telephone company to furnish 
service. 

The telephone company was justi- 
fied in discontinuing the service of the 
petitioner at the request of the police 
commissioner on the ground stated by 
the police commissioner that there 
was reasonable cause to believe that 
the telephone, Columbia 3520, at 207 
Adams street, Dorchester, was being 
used for gaming purposes. The police 
commissioner of Boston is a public of- 
ficer charged with the vital responsi- 
bility for maintaining law and order 
and the prevention of crime in the 
city of Boston. As the responsible 
head of the police department his offi- 
cial acts are entitled to the greatest 
weight. “Where no law has been 
violated, and no statute has made 
good faith essential to valid action, 
acts of administrative officers cannot 
be attacked in judicial proceedings on 
the ground that in fact those officers 
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were not governed by the highest 
standards of impartial and unselfish 
performance of public duty.” Gibney 
vy. Mayor of Fall River (1940) 306 
Mass 561, 566, 29 NE2d 133. 


This Department possesses no juris- 
diction over the acts of the police com- 
missioner of the city of Boston in the 
performance of his duty nor the right 
to review his actions. Our jurisdic- 
tion applies only to the telephone com- 
pany. Ifa person is aggrieved by his 
official acts, such person must seek a 
remedy in the courts and not from this 
Department. Unless and until the 
courts shall decide that the action of 
the police commissioner in requesting 
the telephone company to discontinue 
the service to the petitioner is unwar- 
ranted and baseless, we feel bound to 
consider that a request, such as was 
made to the telephone company in this 
case, is a necessary incident in the 
prevention of crime and the main- 
tenance of law and order equally bind- 
ing upon this Department as upon the 
telephone company and as controlling 
in determining that the telephone com- 
pany has acted justly and reasonably 
in refusing to furnish telephone serv- 
ice after receiving such a request. 

Our decision to be bound by the 
action of the police commissioner of 
the city of Boston in requesting the 
discontinuance of service to the peti- 
tioner is not to be regarded, even in- 
ferentially, as meaning that this De- 
partment would refuse to review the 
action of the telephone company dis- 
continuing service to a subscriber or 
refusing service to an applicant be- 
cause the telephone company of its 
own accord felt that the instrument 
would be used or was being used for 


illegal purposes. Quite the contrary 


is the case. If the telephone company 
of its own accord should take such 
action, this Department would review 
the action of the company and deter- 
mine for itself whether or not the 
company were acting unjustly and un- 
reasonably. 

As to the case before us, it must be 
observed that Chap 159, § 16 requires 
us to act in behalf of the petitioner 
seeking the restoration of service only 
when the telephone company unjustly 
and unreasonably refuses to furnish 
it. The telephone company has been 
neither unjust nor unreasonable in dis- 
continuing the service to the petition- 
er and in refusing to restore it. 

It is appropriate to consider the 
position of the telephone company in 
this case. Were the company to dis- 
regard the request of the police com- 
missioner, it might well find itself sub- 
ject to prosecution for participating in 
an illegal enterprise. A power com- 


-pany was fined substantially for fur- 


nishing gas to illicit stills. United 
States v. Consumers Power Co. (Jan. 
29, 1940 US Dist Ct E.D. Mich). 

In that case the court observed 
“Any public utility corporation has 
legal right to refuse service if there 
is reason to believe that the service 
may be used for unlawful purposes.” 

It has been urged in the petitioner’s 
behalf that, even though a serious of- 
fense was committed, the petitioner 
should not therefore indefinitely be de- 
prived of telephone service. As to this 
contention, it is necessary to observe . 
that no evidence of repentance on the 
petitioner’s part has been adduced. 
On the contrary, he had demonstrated 
a total lack of repentance. He was 
convicted for the same kind of of- 
fenses in 1939 as in 1945, so that, so 
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far as the evidence points to a reason- 
able conclusion, the lapse of six years 
did not suffice to effect a change in 
the petitioner’s willingness to commit 
crime. The contention may, there- 
fore, be summarily dismissed on the 
ground that the evidence discloses that 
the present is not the time for the 
petitioner to urge it. The first pre- 
requisite to the restoration of tele- 
phone service incumbent on the peti- 
tioner is to satisfy the police commis- 
sioner that he has in fact mended his 
ways. 

A number of cases have been called 
to our attention where the telephone 
company has been sustained under 
similar circumstances in refusing to 
furnish telephone service as a deter- 
rent to crime. See Kronenberg v. 


Southern Bell Teleph. & Teleg. Co. 
(US Dist Ct W.D. La 1940) 36 PUR 


(NS) 513. 

In Ganek v. New Jersey Bell 
Teleph. Co. (1944) 57 PUR(NS) 
146, 149, the New Jersey Board of 
Public Utility Commissioners held 
that the telephone company could pro- 
tect itself and refuse service sso long 
as it had reasonable grounds for its 
belief that the telephone was to be used 
for illegal purposes and that the com- 
pany’s position in refusing service was 
supported by the refusal of the city 
police to concur in the reéstablishment 
of service based on the general knowl- 
edge of the petitioner’s past history 
and police record. This case is par- 
ticularly pertinent to the case before 
us for decision as it appeared that the 
complainant while convicted on a 
charge of placing bets on horses was 
not shown to have used the telephone 
for such purposes. As to that point 
the Board held that, if the telephone 
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company “had reasonable cause for 
believing that its facilities were being 
used or will be used in furtherance 
of such illegal purposes,” the com- 
pany was justified in invoking its 
regulations against the complain- 
ant. 

In People ex rel. Restmeyer v. New 
York Teleph. Co. (1916) 173 App 
Div 132-134, 159 NY Supp 369, it 
was held that a telephone company 
cannot be required to furnish sery- 
ices for illegal purposes such as the 
receiving or registering of bets on 
horse racing. In that case there was 
evidence that the telephone itself was 
being used in connection with register- 
ing bets, but the following observa- 
tions of the court are particularly ap- 
propriate: “ ; In view of 
these facts the police were justified in 
regarding the relator’s place as an un- 
lawful resort, and their request to the 
telephone company to discontinue the 
telephone service therein was entirely 
proper and in the interest of law and 
order. It is certainly not an unlaw- 
ful or oppressive use of police power 
to interrupt telephone service by ar- 
rangement between the police and the 
telephone company in a case where the 
telephone is being used, as it was in 
this case, to carry on a criminal busi- 
ness. Speaking generally, the tele- 
phone company is bound to furnish 
service to all who pay its proper 
charges and obey its reasonable reg- 
ulations, but it is not required to fur- 
nish such service to those who are 
reasonably sure to use it for an il- 
legal purpose. 

“ . . . In short, the fact which 
stands out most prominently in this 
record is the relator’s disposition to 
violate this particular law, unmitigat- 
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ed by repentance or promises of re- 
form on his part. 

“We think the telephone company 
was well within its right in refusing 
to furnish its telephone service to this 
relator in view of his former and re- 
cent illegal use of the telephone, and 
that the writ, in the exercise of a sound 
discretion, should not have been 
issued.” 

In People ex rel. Hiegel v. New 
York Teleph. Co. 119 Misc 61, PUR 
1923A 463, 464, 195 NY Supp 332, 
it was held that the telephone company 
should not be compelled to furnish 
service which had been discontinued 
at the request of the police on account 
of the use of the switchboard for the 
receipt of gambling information. The 
following language was used by the 
court: “The respondent, speaking 


generally, is under a duty as a public 
service corporation to furnish service 


to members of the public; but this 
duty is not absolute, and does not 
imply a right to its enforcement by 
peremptory mandamus under all cir- 
cumstances. It is subject to 
reasonable limitations, especially in 
the interest of public order and wel- 
fare. The respondent has established 
arule or practice of refusing telephone 
service at the request of the police 
department, where a criminal charge 
has been made in connection with the 
use of such service at the same prem- 
ises. A refusal of service upon this 
ground, coupled with evidence that the 
charge is not made arbitrarily or on 
mere suspicion, but in good faith and 
on probable cause, has been consistent- 
ly held to be a sufficient answer to an 
application for a peremptory manda- 
mus. - 


In Fogarty v. Southern Bell Teleph. 
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& Teleg. Co. (1940) 35 PUR(NS) 
296, 34 F Supp 251, the telephone 
company was held to be justified in 
discontinuing service to one whom it 
believed to be using its facilities to 
gather and disseminate racing news 
in violation of state laws. And it was 
also held that it could consider a warn- 
ing received from the United States 
Attorney General’s office that it would 
be made to face criminal proceedings 
if the service were not discontinued. 

In Hagerty v. Southern Bell Teleph. 
& Teleg. Co. (1940) 145 Fla 51, 37 
PUR(NS) 29, 199 So 570, it was 
held that the telephone company pre- 
sents a good and legal defense in an 
injunction suit when it alleges that 
Federal and state attorney generals 
have advised the company that its 
facilities are being used to promote 
lottery schemes, gambling, and the like, 
and requesting that service be discon- 
tinued. 

In Hamilton v. Western U. Teleg. 
Co. (1940) 36 PUR(NS) 38, 40, 
34 F Supp 928, the court refused to 
enjoin the company to furnish service 
and observed : 

“Tf there is justification for the de- 
fendant’s belief that the information 
transmitted to the plaintiff over its 
wires is being used for an illegal pur- 
pose, a.court of equity will not restrain 
the defendant from discontinuing such 
service. The tariffs published by the 
defendant contain a provision pre- 
venting lessees of its wires from using 
its service to violate directly or in- 
directly, any Federal or state law. 
Even without such provision in the 
tariffs, the defendant would not only 
be authorized, it would be obligated, 
to discontinue service which con- 
tributes to and facilitates the operation 
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of a business or enterprise in violation 
of law. Any person or company that 
knowingly assists in a scheme to vio- 
late the law is subject to prosecution. 
A court of equity will not restrain the 
discontinuance of service by a utility 
if the character of the use of the serv- 
ice is such as to justify an honest 
doubt as to its legality. The service 
which a person has the right to de- 
mand of a public utility is service law- 
ful in character.” 

In Cullen v. Ohio Bell Teleph. Co. 
(Ohio Com Pleas Ct 1940) 36 PUR 
(NS) 152, 157, the United States 
District Attorney objected to the con- 
tinuance of telephone service to the 
plaintiff on the ground that such serv- 
ice was being used unlawfully in the 
furtherance of gambling operations. 
In compliance with such notice the 
telephone company proposed to dis- 
continue the service as a consequence 


of which a suit was brought to en- 


join the proposed discontinuance. 
The court said: 

“We do, however, agree with the 
contention of the plaintiff that the 
telephone company is not the censor 
of public or private morals and that 
the telephone company is not justified 
in discontinuing the service because 
it is being threatened with prosecution 
for furnishing such telephone facili- 
ties. We believe we are taking a 
broader view of this matter when we 
say that a public utility should not be 
required to furnish its facilities and 
service to a party who apparently 
makes illegal use thereof or such use 
that tends to produce illegal results 
of the use. The court further wishes 
to point out that while the case is not 
controlling upon this court, that the 
district court of the United States for 
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the northern district of Ohio eastern 
division, in the case of Hamilton y. 
Western U. Teleg. Co. (1940) 36 
PUR(NS) 38, 34 F Supp 928, did 
dissolve the preliminary injunction 
issued in that case upon a similar set 
of facts.” The court further said: 
“In these times facilities of public 
utilities, especially those engaged in 
furnishing the means of communica- 
tion should by all means remain open 
and available for use. It is equally 
important that the use of these facili- 
ties should not be tinged in the slight- 
est degree with any transaction about 
which there is the slightest question 
of legality.” 

In Tracy v. Southern Bell Teleph. 
& Teleg. Co. (1940) 38 PUR(NS) 
527, 37 F Supp 829, it appears that 
the attorney general of Florida noti- 
fied the telephone company that the 
plaintiffs were using the telephone 
facilities for illegal gambling purposes 
and requested the discontinuance of 
the plaintiff’s telephone service. The 
company notified the plaintiff of its 
intention to discontinue and a suit 
was thereupon brought unsuccessfully 
against the company. The court held 
“Although telephone companies, as 
public utilities, are required to furnish 
their facilities to the public indis- 
criminatively so long as such facilities 
are used for lawful purposes, it is well 
settled that a telephone company may 
refuse, and cannot be compelled, to 
furnish service which will be used, or 
which the telephone company has rea- 
sonable cause to believe will be used, 
in furtherance of illegal enterprises. 
No one can be compelled to aid in an 
unlawful undertaking. The procur- 
ing and placing of wagers on horse 
races in the manner followed by the 
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plaintiffs is unlawful in Florida. 
Plaintiffs cannot invoke the processes 
of a court of equity to restrain defend- 
ants from discontinuing a public serv- 
ice which the telephone company had 
probable cause or reasonable grounds 
to believe is being used in the main- 
tenance and conduct of such illegal or 
immoral enterprise.” 

See also Howard Sports Daily v. 
Weller (1941) 179 Md 355, 38 PUR 
(NS) 197, 18 A2d 210; Plotnick v. 
Public Utility Commission (1941) 
143 Pa Super Ct 550, 39 PUR(NS) 
423, 18 A2d 542; Re Manfredonio 


RODMAN v. NEW ENGLAND TELEPHONE & TELEGRAPH CO. 


(1944) 183 Misc 770, 58 PUR(NS) 
32, 52 NY Supp 2d 392. 

These precedents combine to form 
an impressive weight of authority in 
support of the action of the New Eng- 
land Telephone & Telegraph Com- 
pany in refusing to restore the service 
to the petitioner. In our judgment 
they support our conclusions that the 
telephone company has acted neither 
unjustly nor unreasonably. 

Accordingly, after public hearing, 
of which due notice was given, and 
consideration, it is 


Ordered: That the above-entitled 
petition be and hereby is dismissed. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES’ 


David Carrozza 


New England Telephone & Telegraph 
Company 


D.P.U. 7323 
November 23, 1945 


|g perna for restoration of telephone service denied at request 


of police official; dismissed. 





Service, § 62 — Jurisdiction of Department — Restoration order — Unreasonable 
refusal by telephone company. 
1. The jurisdiction of the Department to order restoration of telephone 
service, although broad, is not unlimited, and it has a duty to order restora- 
tion only if the refusal of the company to do so is unjust and unreasonable, 
p. 252. 


Service, § 117 — Right of telephone patron to receive — Public considerations. 
2. The right of an individual to telephone service is not absolute, and it 
must yield to the greater considerations of law and order and other similar 
controlling considerations involving the public welfare, p. 252. 
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Service, § 134 — Grounds for denial — Police request — Telephones — Use for 


gambling. 


3. A telephone company is justified in discontinuing service at the request 
of a police commissioner on the ground stated by such official that the 
police knew that the telephone was being used for gaming purposes on 
premises where a police investigation showed that illegal betting on horse 
racing was being conducted, p. 252. 


APPEARANCES: George T. Lani- 
gan, for the petitioner; T. Baxter 
Milne, Attorney, for New England 
Telephone and Telegraph Company ; 
Andrew J. Gorey, for the Police De- 
partment (by petition to intervene). 


By the DEPARTMENT: This is a 
petition by David Carrozza for res- 
toration by the New England Tele- 
phone and Telegraph Company of 
telephone service which was discon- 
tinued by the company on June 14, 
1945, at the request of the police com- 
missioner of the city of Boston. 

The telephone is described as “East 
Boston 3207.” It was installed on 
the application of the petitioner, David 
Carrozza, on November 14, 1944, and 
was removed by reason of a fire April 
21, 1945; reinstalled on May 25, 
1945, and finally removed at the order 
of the police commissioner as stated 
above. The class of service which the 
petitioner had was known as “semi- 
public” and was installed in the place 
of business of the petitioner, which 
was operated as a pool parlor, known 
as the Legion Poolroom, 25 Maverick 
Square, East Boston. At the time 
the phone was removed, the business 
was being carried on by the petition- 
er’s son, Elio Carrozza. 

On June 13, 1945, the telephone 
company received the following let- 
ter from the police commissioner re- 
questing the discontinuance of the 
telephone service: “Deputy Super- 
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intendent James T. Sheehan reports 
that the telephone, number EASt Bos- 
ton 3207, located in the Legion Pool 
Room at 25 Maverick Square, East 
Boston, Pool Room License #14, in 
the name of David Carrozza, is used 
in registering bets. The modus op- 
erandi is as follows: ‘bets are written 
on a tile shelf in pencil and immedi- 
ately called out to a place where the 
bet is tabulated, and then the pencil 
markings are washed off the tile with 
Dutch Cleanser and water.’ 

“Tnasmuch as the officers know that 
the telephone is being used for the 
registration of bets, coupled with the 
fact that they have made every ef- 
fort to obtain evidence that would 
warrant an arrest, Deputy Sheehan 
recommends that the telephone be re- 
moved. Therefore, you are requested 
to remove the telephone EASt Boston 
3207, located in the Legion Pool 
Room at 25 Maverick Square, East 
Boston.” 

The action of the telephone com- 
pany in discontinuing service was in 
accordance with an arrangement made 
by the company with the police com- 
missioner in November, 1942, at the 
latter’s request. It is an arrangement 
which the telephone company has felt 
obliged to make as a public duty so 
as to assist the law enforcement au- 
thorities in the prevention of crime. 

Evidence was presented at the pub- 
lic hearing before this Department on 


250 





ritten 
nedi- 
e the 
encil 
with 


‘that 
~ the 
1 the 
r ef- 
ould 
ehan 
> re- 
sted 
ston 
Pool 
East 


CARROZZA v. NEW ENGLAND TELEPHONE & TELEGRAPH CO. 


September 20, 1945, which required a 
finding that the premises at 25 Mav- 
erick Square, East Boston, were used 
by the petitioner for the placing of 
bets on horse racing. Police Officer 
Edward F. Blake, of the Boston po- 
lice department testified that he was 
an officer attached to the office of the 
inspector of divisions and that he had 
been at the petitioner’s place of busi- 
ness many times and had been observ- 
ing the premises since the latter part 
of December, 1944, and in connection 
with his duties he had observed the 
premises on the average of once every 
two weeks until June of 1945. He 
stated that the premises led off the 
street at 25 Maverick street and con- 
sists of a long narrow room. At the 
front of the premises is a window 
which gives a view of the whole in- 
terior of the pool room. In the cen- 
ter of the floor, down toward the rear, 
there are three pool tables, one after 
the other. At the extreme end of the 
pool room there is a small counter, 
about waist high, built of wood; on 
the counter is a cash register; behind 
the counter and fastened to the wall 
is a pay station telephone—not in .a 
booth—just attached to the wall; di- 
rectly underneath this telephone is a 
small shelf covered with title board, 
such as you use in a kitchen wall. He 
stated that on his observations of this 
place and inspection of the premises 
behind this counter he would find on 
each occasion a can of Dutch Cleanser 
and a moist rag on top of the tile 
board. He further stated that when 
he entered the premises—and he was 
usually accompanied by other officers 
on these occasions—Mr. Elio Car- 
rozza was behind the counter and with 
him on most occasions was one Frank 


N. Maddalone of 229 Maverick street, 
East Boston, a party whom he stated 
had been convicted for booking horses 
in Maverick Square. On one occa- 
sion when he entered and went behind 
the counter he observed a buzzer 
fastened to the wall behind the coun- 
ter. The wiring was new. He 
traced the wiring back to the front 
door and found a concealed push but- 
ton under a little seat built over the 
radiator situated near the front door. 
By pressing the push button the 
buzzer would ring behind the counter. 
He stated on one occasion when he 
entered the premises he found Mr. 
Carrozza and Maddalone on the 
premises behind the counter. He 
found a crowd of men standing around 
the counter, and as he entered the 
crowd broke up and went in different 
directions. Behind the counter the 
police found racing sheets and racing 
information, some of which were 
marked in pencil quoting the horses 
that won in the number of races that 
had been run up to that time. On 
another occasion that the police visit- 
ed the pool room, both Mr. Carrozza 
and Maddalone were on the premises, 
and Maddalone was at the time using 
the telephone. When the police en- 
tered, he looked up and hung up the 
receiver. On another occasion the 
witness saw Maddalone take a wet 
cloth and Dutch Cleanser and scrub 
the top of the tile board. In the 
opinion of the police the purpose of 
the buzzer was to warn the people 
behind the counter of the approach 
of law enforcement officers, thereby 
giving them opportunity to scrub the 
written play from the surface of the 
tile board. 

The telephone company introduced 
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in evidence the collection record of 
EASt Boston 3207, which clearly in- 
dicates that the amount deposited for 
local messages fell off sharply when 
the racing season was terminated. 
[1-8] Although the Department is 
well warranted in finding that the 
telephone on the petitioner’s premises 
was being used in connection with an 
illegal enterprise, we do not find, for 
the purposes of this case, that it is 
necessary to decide whether the tele- 
phone was being used for the placing 
of bets on horse races, for our deci- 
sion rests on a different consideration. 
We conceive it to be our duty to order 
the telephone company to restore serv- 
ice to Carrozza only if the refusal of 
the company to do so is unjust and 
unreasonable. General Laws, Chap 
159, § 16 (Ter Ed). The statute 
confers on this Department jurisdic- 
tion to receive and hear the petition. 
The jurisdiction conferred on the De- 
partment is in very broad terms, but 
it is not unlimited. New England 
Teleph. & Teleg: Co. v. Department of 
Public Utilities, 262 Mass 137, 151, 
PUR1928B 396, 159 NE 743, 56 
ALR 784. , 


There is an obvious limitation on 
our power to act in this case. The 
right of an individual to telephone 
service is not absolute. It must yield 
to the greater considerations of law 
and order and other similar considera- 
tions involving the public welfare. 
These considerations at once limit the 
right of an individual to receive, and 
qualify and modify the duty of a tele- 
phone company to furnish service. 

The telephone company was justi- 
fied in discontinuing the service of the 
petitioner at the request of the police 
commissioner on the ground stated by 
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the police commissioner, that the po- 
lice knew that the telephone was be. 
ing used for gaming purposes. The 
police commissioner of Boston is a 
public officer charged with the vital 
responsibility for maintaining law and 
order and the prevention of crime in 
the city of Boston. As the responsi- 
ble head of the police department, his 
official acts are entitled to the greatest 
weight. 


“Where no law has been violated, 
and no statute has made good faith 
essential to valid action, acts of ad- 
ministrative officers cannot be at- 
tacked in judicial proceedings on the 
ground that in fact those officers were 
not governed by the highest standards 
of impartial and unselfish performance 
of public duty.” Gibney v. Mayor of 
Fall River (1940) 306 Mass 561, 566, 
29 NE2d 133. 


Our reasons are fully set forth in 
DPU 7322 (1945) 61 PUR(NS) 
ante, p. 242, and apply equally in this 
case, in the petition of William B. 
Rodman and/or Peerless Market for 


restoration by the New England 
Telephone and Telegraph Company of 
telephone service, and it is not neces- 
sary to repeat all of those reasons here, 
except to make the following observa- 
tion. This Department possesses no 
jurisdiction over the acts of the police 
commissioner of the city of Boston in 
the performance of his duty, nor the 
right to review his actions. Our ju- 
risdiction applies only to the telephone 
company. If a person is aggrieved by 
his official acts, such a person must 
seek a remedy in the courts and not 
from. this Department. Unless and 
until the courts shall decide that the 
action of the police commissioner in 


requesting the telephone company to 
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discontinue the service to the peti- 
tioner is unwarranted, baseless and 
arbitrary, we feel bound to consider 
that a request such as was made to the 
telephone company in this case is a 
necessary incident in the prevention of 
crime and the maintenance of law and 
order, equally binding upon this De- 
partment as upon the telephone com- 
pany and as controlling in determin- 


ing that the telephone company has 
acted justly and reasonably in refus- 
ing to furnish telephone service after 
receiving such a request. 

Accordingly, after public hearing, 
of which due notice was given, and 
consideration, it is 


Ordered, that the above-entitled pe- 
tion be and hereby is dismissed. 





NEW YORK SUPREME COURT, APPELLATE DIVISION, 
SECOND DEPARTMENT 


Staten Island Edison Corporation 


New York City Housing ‘Authority et 


— App Div —, 58 NY Supp2d 427 
November 19, 1945 


PPEAL from order denying motion of electric company for 
A judgment on the pleadings and directing entry of judg- 
ment dismissing complaint in action against municipal housing 
authority; affirmed. For decision below, see (1944) 184 Misc 

564, 58 PUR(NS) 40, 52 NY Supp2d 639. 


Discrimination, § 59.1 — Rate concessions — Municipal housing authority — 


Public benefits. 


1. The test of whether a public housing authority is entitled to electric serv- 
ice under the rate for public buildings is whether the purpose of the use 
is in furtherance of a public benefit, p. 254. 


Discrimination, § 59.1 — Rate concessions — Municipal housing authority — 


Public benefits. 


2. A municipal housing project, operated for the purpose of safeguarding 
the entire public from the menace of slums, is entitled to rates for electric 
service applicable to public buildings, since the purpose is a public benefit 
and the buildings are devoted to its accomplishment and are public build- 


ings, p. 254. 


Before Close, P.J., and Carswell, 
Johnston, Adel, and Lewis, JJ. 


APPEARANCES: George Foster, Jr., 
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of New York city (Edmund B. Nay- 
lon, of New York City, on the brief), 
for appellant; Andrew Bellanco, of 
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NEW YORK SUPREME COURT 


New York city (Ignatius M. Wilkin- 
son, Corporation Counsel, and Fran- 
cis J. Bloustein, both of New York 
city, on the brief), for respondent. 


Memorandum by the Court: 


[1, 2] Action for a declaratory 
judgment that the defendants are not 
entitled to the “public building” rate 
for electric energy furnished to a 
housing project in Staten Island and 
for a money judgment for the differ- 
ence between the “public building” 
rate and the “general service” rate. 

Order denying plaintiff’s motion for 
judgment under Rule 112, Rules of 
Civil Practice, and directing the entry 
of a judgment dismissing the com- 


plaint on the merits, and the judgment 
entered pursuant thereto, unanimous- 
ly affirmed, with $10 costs and dis- 
bursements. 

The test is whether the purpose of 
the use is in furtherance of a public 
benefit. Here that purpose is to safe. 
guard the “entire public from the 
menace of the slums.” New York 
City Housing Authority v. Muller 
(1936) 270 NY 333, 342, 1 NE2d 
153, 155, 156, 105 ALR 905. The 
effectuation of this purpose being a 
public benefit under the pertinent stat- 
utes and cases, the buildings, owned 
and operated by the defendants and 
devoted to its accomplishment, are 
public buildings. 








PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Potomac Motor Lines, Incorporated 


Application Docket No. 55517, Folder 7 
October 1, 1945 


M OTION, im proceeding to secure operating authority, for 
incorporation of evidence taken in another proceed- 
ing; denied. 


Certificates of convenience and necessity, § 158 — Procedure — Incorporating 
evidence from other proceedings. 
A request by an applicant for authority to operate additional common car- 
rier service that testimony relative to public convenience and necessity 
taken in a proceeding by an objector, on its application for operating au- 
thority, be incorporated into the record for the purpose of showing public 
convenience and necessity should be denied although there is substantial 
identity of parties, where there are divergent routes involved and there may 


be changing conditions. 


* 

By the Commission: This interim April 30, 1945, whereby he referred 
matter is placed before us at this time to us for ruling, a motion by counsel 
by action of the examiner presiding for applicant, requesting that the testi- 
at the hearing held in Harrisburg, mony relative to public convenience 
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RE POTOMAC MOTOR LINES, INC. 


and necessity taken in the application 
of Lester H. Frock, trading as Lincoln 
Bus Lines, Application Docket No. 
61373, Folder 3, be incorporated in- 
to the record of the instant proceeding 
for the purpose of showing public con- 
venience and necessity in the latter 
matter. Objection to the aforesaid 
motion was placed of record by coun- 
sel for Lincoln Bus Lines, applicant 
in the matter at A. 61373, Folder 3, 
and protestant to the present applica- 
tion. 

For the purpose of our deliberation 
on the motion, we have reviewed the 
record of both applications. In so do- 
ing, we find that although there is sub- 
stantial identity of parties of record, 
that factor is not absolute. We also 
find that the routes over which each 
applicant desires to transport persons 
are not identical and that the testi- 
mony of most of the necessity wit- 
nesses appearing on behalf of Lincoln 
Bus Lines apply to that portion of the 
latter’s route which is divergent from 
the proposed route of Potomac Motor 
Lines, Inc. 

Testimony to prove public necessity 
is not static. It is susceptible to the 
influence of changing economic con- 


ditions and the temporal element, as 
well as bias or prejudice, for or 
against, one or the other of the appli- 
cants. Notwithstanding the inequality 
resultant from permitting one of two 
adverse parties to rest affirmatively 
upon the efforts and expense of the 
other, testimony taken for the purpose 
of one proceeding is prone to becom- 
ing stale or inapplicable to another. 
Under such circumstances, we shall 
reiterate our ruling made by order 
dated December 18, 1944, in Re Hart- 
man Lebanon Transp. Co. A. 34091, 
Folders 6 and 7, et al., by denying the 
motion made by counsel for applicant 
in the instant proceeding; there- 
fore, 

It is ordered: That the motion 
made on behalf of Potomac Motor 
Lines, Inc., at A. 55517, Folder 7, re- 
questing the incorporation by refer- 
ence into the instant record, of the 
record at Application Docket No. 
61373, as filed by Lester H. Frock, 
trading as Lincoln Bus Lines, for the 
purpose of showing public convenience 
and necessity on behalf of applicant 
herein, be and is hereby denied and 
the parties of record be advised ac- 
cordingly. 





SECURITIES AND EXCHANGE COMMISSION 


Re Electric Bond & Share Company 


et al. 


File Nos. 54-127, 59-3, 59-12, Release No. 6266 
November 30, 1945 


PPLICATION with respect to transfer to holding company of 
d \ certain shares of common stock registered in names of 
individual nominees; granted. 
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Corporations, § 17 — Stock and stockholders — Nominees — Holding company 


system. 


The existence in nominees of legal title to shares of common stock of a 
holding company was deemed an unnecessary complexity in the holding 
company system, and proposed transfers of the shares to the holding com- 
pany to eliminate such nominee holdings were approved as necessary or 
appropriate to effectuate the provisions of § 11(b) of the Holding Com- 


pany Act, 15 USCA § 79k(b). 


By the Commission: Electric 
Bond and Share Company (“Bond 
and Share’), a registered holding 
company under the Public Utility 
Holding Company Act of 1935, hav- 
ing filed with the Commission a sup- 
plemental application requesting that 
the Commission enter an order to 
conform to the requirements of § 1808 
of the Internal Revenue Code, as 
amended, with respect to the proposed 
transfer to Bond and Share of the 
following enumerated shares of the 
common stock of National Power & 


Light Company which are beneficial- 
ly owned by Bond and Share but reg- 
istered in the names of the following 


individual nominees of Bond and 


Share: 


Robert Pulleyn 

Harold F. Sanders 
Richard E. Schumacher 
Frank L. Smiley 

Geo. H. Toepfer 
Harry J. Wiegand 


102,800 shares 
742,335 shares 
213,150 shares 

8,000 shares 
228,380 shares 
330,168 shares 
and with respect to the issuance of 
new certificates for such shares to 
Bond and Share; and 

The Commission deeming the exist- 
ence in such nominees of legal title 
to the above securities an unnecessary 
complexity in the Bond and Share 
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holding company system and the pro- 
posed transfers eliminating such nom- 
inee holdings as necessary or appro- 
priate to effectuate the provisions of 
§ 11 (b) of the act, and deeming it 
appropriate to grant the foregoing re- 
quest of Bond and Share: 


It is ordered that the transactions 
specified and itemized below, all as 
proposed in said supplemental appli- 
cation, are authorized as steps which 
are necessary or appropriate to effec- 
tuate the provisions of § 11 (b) of 
the Public Utility Holding Company 
Act of 1935, 15 USCA § 79k (b): 

The transfer and delivery to Bond 
and Share by the individual nominees 
hereinafter named, of the shares of 
common stock hereinafter designated 
of National Power & Light Company, 
a corporation organized and existing 
under the laws of the state of New 
Jersey, and the issuance of new certifi- 
cates for such shares of common stock 
to Bond and Share, the beneficial 
owner thereof: 


Robert Pulleyn 
Harold F. Sanders 
Richard E. Schumacher 
Frank L. Smiley 

Geo. H. Toepfer 
Harry J. Wiegand 


102,800 shares 
742,335 shares 
213,150 shares 

8,000 shares 
228,380 shares 
330,168 shares 
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CRESCENT SERVICE CABLES 


EMPLOY 
Heat Resisting Insulation 


@ ALL CRESCENT SERVICE CABLE IS INSULATED 
with a Type R H super-aging, heat resisting rubber 
compound of the best grade obtainable that gives 
35%, to 44°% greater current carrying capacity than 
ordinary code grade insulated service cable.* 


® Service cable is the bottleneck limiting the amount 
of customer demand for all appliances and future 
business for the contractor, dealer, wholesaler and 
power supplier. 


@ With CRESCENT SERVICE CABLE you get maxi- 
mum load capacity, long life and value. Made in Type 
SE, Style U as shown; Style A with a galvanized steel 
armor tape over the bare neutral conductor, and in 
Type SD, Drop Cable. Sizes #12 to #2 AWG in two 
and three conductors. 


*Based on 1940 N.E. Code. 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


gy CRESCENT 


“NEMA 
DP -Sine and CABLE “S 
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Industrial Progress 


Selected information about products, supplies, and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Remington Rand Develops 
New Accounting Method 


tu Mane ACCOUNTING, a new system 
of accounting and payroll preparation, 
has been developed by the systems division, 
of Remington Rand Inc. It is applicable to 
small and medium size businesses and to branch 
office accounting in large organizations. Ac- 
cording to the manufacturer, it has been thor- 
oughly pre-tested by selected companies and 
has proved practical and economical, users 
reporting savings of 40 per cent in cost and 
up to 66 per cent in time compared to conven- 
tional bookkeeping methods. 

The basic principle of Multi-Matic Account- 
ing is the simultaneous posting of a number 
of financial or statistical reports by means of 
a single writing. The patented Multi-Matic 
Accounting Board permits the same entry to 
appear in a number of different columns on 
separate reports. For example, a single writing 
prepares pay checks, employees’ earnings his- 
tory records, and the payroll register, insuring 
that identical entries will be correctly distrib- 
uted to the proper columns of the check stub 
or voucher, payroll -register, and individual 
employee's ledger card. 

Multi-Matic Accounting permits similar 
multi-purpose entries in general ledger ac- 
counting. Since transcription of figures is 
eliminated in preparing a series of reports, the 
risk of transcription errors does not exist. The 
triple check (number matching; color match- 
ing; and position matching) automatically 
made on each posting makes erroneous dis- 
tributions virtually impossible. Should one oc- 
cur, it is caught the same day, since totals can- 
not be made unless figures are in register in 
columns. 

Information regarding Multi-Matic Ac- 
counting is available through any branch office 
of Remington Rand Inc., systems division, 
or from the Systems Division, 315 Fourth ave- 
nue, New York 10, New York. 


MSA Publishes New Catalog 


P Ae catalog (No. 6-B) has been pub- 
lished by Mine Safety Appliances Compa- 
ny, describing and illustrating the complete 
range of MSA safety equipment for industrial 
application, including many new products. 

A 6-page introductory section illustrates and 
describes the research laboratories and plant 
facilities of Mine Safety Appliances Company. 

The regular edition of the 6-B catalog is in 
its usual 84 in. x 11 in. size, Also available 
is a new, handy, pocketsize edition of this 
catalog 5 in. x 64 in., containing the same mate- 
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rial and number of pages as the large edition, 
but in the miniature size. 

Copies may be secured from Mine Safety 
Appliances Company, Pittsburgh 8, Pennsyl- 
vania. 


Bell System Plans Trials of 
Mobile Radiotelephone Service 


HE Bell system recently announced plans 
E oe extensive service trials of mobile 
radiotelephone service along three intercity 
highway routes totaling nearly 1,000 miles. 
The routes are those between Chicago and St. 
Louis, via Ottawa, Peoria, and Springfield, 
Illinois ; between New York, Albany, and Buf- 
falo; and between New York and Boston. 

When these services are established it will 
be possible for any suitably equipped vehicle 
on the highways along these routes or any 
boat on adjacent waterways to make and re- 
ceive calls to or from any telephone connected 
to lines of the Bell system. Transmitting and 
receiving stations required to provide the two- 
way voice communication service will be 
located along the routes. 

It is nlanned to make the trials under actual 
operating conditions. A number of companies, 
including truck lines, bus lines, long distance 
movers, utilities, and other organizations have 
indicated a desire to participate in the test. Ac- 
cordingly it is expected that several hundred 
vehicles will be equipped initially to send and 
receive messages on the three routes. 


Davey Appoints Three 
New Dealers 


Arretasnns of three new dealers was an- 
nounced recently by Paul H, Davey, presi- 
dent, Davey Compressor Company. 

ose appointed were B & H Construction 
Equipment Co., 835 Meeting street, West Co- 
lumbia, South Carolina; A. L. Barnum & Son, 
Seneca blvd., Burdett, New York, and Burton 
Equipment Company, New Orleans, Louisiana. 
Each dealer will handle the complete Davey 
line of portable and stationary compressors, 
including “Auto-Air” (truck-driven units) 
and power timber saws. 


“MASTER*LIGHTS” 
© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
CARPENTER MFG. CO. 
197 canadian : “mae Beston 45, 
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CLEVELANDS 





& ee Sere 


...You get the trenching jobs done faster 
and at less cost... because of their... 


RUGGEDNESS 
MOBILITY 

SPEED 

POWER 
DEPENDABILITY 
MANEUVERABILITY 


SUPERIOR < 





THE CLEVELAND TRENCHER COMPANY 
20100 ST. CLAIR AVE. « CLEVELAND 17, OHIO 
“CLEVELRNDS” Save More... Because They Do More 
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Engineered for Power Station Needs 


EXIDES are always ready for in- 
stant action. They are engineered 
to meet the varying battery require- 
ments of power station operations. 
Exide makes several types of stor- 
age batteries. These batteries, 
through proved performance for 
over 50 years in central station 
work, have earned the confidence 
of utility engineers everywhere. 
When you buy an Exide you are 
buying the utmost of storage bat- 


tery dependability, long-life and 
ease of maintenance. 

Whatever your storage battery 
problems may be Exide engineers 
will be glad to help you work 
them out. 


Exide 


BATTERIES 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 
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ell-planned drive by Mississippi 
ower & Light wins successful re- 


ponse to Laundry Modernization Plan 


Laundry modernization—first in a series of More Power to 

erica industrial modernization programs—has “really taken 
id” in Mississippi, according to B. M. Davis, System Power 
onsultant of Mississippi Power and Light Company. 

Successful response to this co-operative plan for more effective 
use of electric power grew out of sound planning, strong team- 

ork, and aggressive follow-through. 

First step was preparation. M. P. & L. became a regional mem- 

er of the American Institute of Laundering. Its personnel studied 
the industry, worked with equipment manufacturers, arranged 
fits meetings ‘‘according to plan.”’ 

Next came the meetings with laundry and dry-cleaning oper- 
tors—six in all, with an average attendance of 26. Centered 
round the talking slidefilm “On One Condition,”’ the possibili- 
ies of modernization were put on a practical basis. Publicity 
about the meetings helped the cause along. 

A follow-up program is now under way. Folders and booklets 
have been sent to every laundry. Power consultants are making 
personal calls. New information will be furnished from time to 
time. 

Already, much good will has been gained, and inquiries con- 
cerning further use of electric power have been stimulated. 
Revenue-producing results are beginning to come in. 

G.E. is ready with the basic ammunition that M. P. & L. em- 
ployed—plans for meetings, salesmen’s manuals, and the slide- 
flm “On One Condition,’’ prepared in co-operation with the 
American Institute of Laundering. For help in putting the plan 
into action in your service area, consult your local G-E office. 
Apparatus Dept., General Electric Company, Schenectady 5, N. Y. 


This co-operative long-range pian to accelerate further 
electrification of industry and farming is now moving 
forward on three fronts: 


1, Dozens of utilities are 

furthering their programs 
of power sales training and field 
promotion with the visual -cids 
now available on laundries, 
electronic heating, and industrial 
electronics. 


2. Machinery manufacturers 

and power users are co- 
operating with G.E. in preparing 
additional motion pictures and 
handbooks to help your sales 
engineers promote electrification 
more effectively. 


if you want more information on “More Power to America,” call your local G-E representative. 


ENERAL @ ELECTRIC 
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MERCOID 
CONTROLS 





| 


Mi 


WAITING FOR 


The only 100% Mercury Switch eguipped controls. 
They assure better control performance and longer control life. 
Industry is now going full speed ahead __ the ever increasing demand for Mercoid 


in the process of reconversion, but not Controls. 


without its problems, involving labor re- 
adjustments and certain limitations on 
essential materials that are governed by 
the demands on available supplies. 


Every effort is being made to provide for 


The cooperation of the trade is solicited 
in making known their probable require- 
ments, thereby facilitating in the pro- 
duction plans to the mutual advantage 


of all concerned. 


THE MERCOID CORPORATION - 4201 W. BELMONT AVENUE - CHICAGO = 41 + ILLIN 


Manufacturers of Automatic Controls for Heating, Air Conditioning and Various Industrial Applicat 
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ORE PUBLIC UTILITIES 
Jeelted trucks 


switching 0 


was no “wartime secret”’ that owners of Dodge 
ob-Rated trucks experienced consistent “‘on-the- 
” operation. Because their trucks fit the job, they 
ormed more efficiently, operated more economi- 
y, lasted longer. 


ht’s why today so many more public utility com- 
ies are planning to standardize on precision- 
It Dodge Job-Rated trucks. 


ey're buying trucks with engines rated for their 
s. They’re getting trucks with a transmission 
clutch, with axles, springs and every other unit 
-Rated to handle the job . . . to do a better job, 
ger, and at low cost! 


DGE DIVISION OF CHRYSLER CORPORATION 


LISTEN TO THE MUSIC OF ANDRE KOSTELANETZ, WITH FAMOUS GUEST STARS 
THURSDAYS, C. B. S..9 P. M., E. T. 


WARTIME YEARS | 


PROVED PLENTY. 


Two ‘eye-opening’ facts 
that will long be remem- 
bered by men to whom 
trucks were a ‘‘bread and 
butter”’ proposition dur- 
ing wartime, are these: 


1 There’s no substitute for years of 

truck-building experience, or for pre- 
cise workmanship and quality . . . major 
reasons for the economy, dependability 
and Tong life of Dodge Job-Rated trucks. 


. 2 Dodge Job-Rated trucks stayed on the 


job because of the ready availability © 

_ of Dodge TRUCK PARTS and because of | 
F. the prompt, efficient. truck service of 
3 Dodge dealers. _ o 


See your Dodge dealer Now! 
Let him help you choose the 
right Dodge Job-Rated truck 
for all your hauling needs! 
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SHIPS 


xx 


HYDRAULIC TURBINES 
ee 
ACCESSORY EQUIPMENT 


x*k 


PRESSURE VESSELS 


x*x*rk 


STEEL, IRON and 
BRASS CASTINGS 


zxxrk 


HEAVY FORGINGS— 


ROUGH or 
COMPLETELY MACHINED 


xx 


NEWPORT NEWS SHIPBUILDING 
and DRY DOCK COMPANY 


Newport News, 
VIRGINIA 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants, and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design, and construction. 














—_—— 


Tue American Aprpraisat Company 
ORIGINAL COST STUDIES « VALUATIONS « REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
= and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 
2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 


| BUtterfield 8-2600 











CONSTRUCTION 


omox — FOKD, Bacon « Davis, anc. neve cam 
Engineers 


VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHICAGO 











GILBERT ASSOCIATES, Inc. 





SPECIALISTS 





Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906) p.ssing and Expediting, 
Dei and Construction, Sering Uses and Indatries ‘Nats, Revere, Report 

ating etterments, ° 
Inspections and Surveys, Reading, Pa. Original Cost Accounting. 
Feed Water Treatment. Washington New York Accident Prevention, 








(Professional Directory Continued on Next Page) 
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PROFESSIONAL DIRECTORY (continued) 





FREDERIC R. HARRIS, INC. 
Engineers Constructors Management 
Reports Appraisals Valuations 

NEW YORK 


Knoxville San Francisco Houston 








Engineers WILLIAM 8S. LEFFLER = Economisis 
SPECIALIZING IN 
COST ANAEYSIS—Unit Cost Determinations 
RATE RESEARCH — OPERATING REPORTS 


on 
ELECTRIC — WATER — GAS Utility Operations 
Noroton, Connecticat 








LOEB AND EAMES 


Publie Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales 
New Projects Management 


Consulting Engineering 
Public Utility Affairs including Integration 


Valuations 
Reorganizations 
Mergers 











PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
_ and Public Utilities. 
Reports and Appraisals in Connection 
With Management Problems, Financing, Reorganization. 


Calcage New York Sas Francisco 











Safgent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Saupervisios 
Chicago 3, fil. 
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The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 


80 BROAD STREET 


NEW YORK 4, N. Y. 











ALBRIGHT & FRIEL, INC. 


Consulting Engineers 
Water, Sewage and Industrial Waste Problems 
Airfields, Refuse Incinerators & Power Plants 
Industrial Buildings 
City Planning Reports Valuations 
Laboratory 


1520 Locust Street Philadelphia 2 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 

: _ in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
SETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 











LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSauie St., Cxicaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 








ROBERT T. REGESTER 


Consulting Engineer 


Hyprautic Structures — UTILITIES 
FLoop Contro. — Water Works 


Baltimore Life Bldg. Baltimore 1, Md. 





EARL L. CARTER 


Consulting Engineer - 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 





A. S. SCHULMAN ELEctric Co. 


Contractors 


TRANSMISSION Lings—UNperGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SourH Dgarsorn St. Cricaco 








W. C. GILMAN & COMPANY 


ENGINEERS 
and 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 


MANFRED K. TOEPPEN 
ENGINEER 
CoNSULTATION — INVESTIGATION — REPORTS 
MARKET AND MANAGEMENT SURVEYS . 
VALUATION, DEPRECIATION AND RATE 
MATTERS 


261 Broadway New York 7, N. Y. 











JACKSON & MORELAND 
ENGINEERS 
PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW rORK 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


. a 
*Addressograph-Multigraph Corp. .......-+-++++ 
Albright & Friel, Inc., Engineers 
American Appraisal Company, The 


*Babcock & Wilcox Company, The 
*Baldwin Locomotive Works, The 


Black & Veatch, C g Eng s 
*Blaw-Knox Division of Blaw-Knox Company .... 
Burroughs Adding Machine Co. ..........+.-++ 





c 

Carpenter Manufacturing Company 
Carter, Earl L., C iting Engi 
Cleveland Trencher Co., The 
Combustion Engineering Company, Inc. 
*Consolidated Steel Corp., Lid. .............++ 
*Coxhead, Ralph C., Corporation 
Crescent Insulated Wire & Cable Co., Inc. ..... 
*Cummins Business Machines Division of A. S$. C. 

Corporation 





Davey Compressor Company Outside Back Cover 
*Davey Tree Expert Company, The 

Day & Zimmermann, iInc., Engineers 

Dodge Division of Chrysler Corp. 


E 
Egry Register Company, The 
Electric Storage Battery Company, The 
Electrical Testing Laboratories, Inc. 
*Elliott Company 


*Gar Wood Industries, Inc. 

General Electric Company 

*General Motors Truck & Coach Division . 
Gilbert Associates, Inc., Engineers 

*Gilbert Associates, Inc., Industrial Relations 


Department 
Gilman, W. C., & Company, Engi 


H 
Harris, Frederic R., Inc., Engineers ...... Weose 


*Fortnightly advertisers not in this issue. 


1 
International Harvester Company, Inc. ......., 


J 
Jackson & Moreland, Engineers 


7 
Kinnear Manufacturing Company, The ....... * 


L 
Lavino, E. J., and Company : 
Lefier, William S., Engineers .............. wae 
Loeb and Eames, Engineers 
Lucas & Luick, Engineers ......... v6es vecwh mS 


Aa 
*Main, Chas. T., Inc., Engineers ...... 
Manning, J. H., & Company, Engineers 
*Marlin Industrial Division 
*Marmon-Herrington Co., Inc. . 
*McCormick & Baxter Creosoting Co. 
*Merco Nordstrom Valve Company 
Mercoid Corporation, The 


Newport News Shipbuilding & Dry Dock Co. .... 
Nunn Manufacturing Company... .Inside Front 


Penn-Union Electric Corp 
*Pittsburgh Equitable Meter Company ....... oe 
Public Utility Engineering & Service Corporation 


R 
Railway & Industrial Engineering Company .... 
Recording & Statistical Corp 
Regester, Robert T., Consulting Engineer ...... 
Remington Rand, Inc. 
Ridge Tool Company, The 
*Ripley Company, The 


Sanderson & Porter, Engineers 

Sargent & Lundy, Engineers 

Schulman, A. S., Electric Co., Contractors...- 
*Stone & Webster Engineering Corp. ......-+ fl 


T 
Toeppen, Manfred K., Engineer 


w 
*Welsbach Engineering and Management 
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RING YOUR BILL ANALYSES 
UP TO DATE 


ou can save 50% in time and money with 


THE ONE-STEP METHOD 


ae 





OF BILL ANALYSIS 











K LL but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
bu retain? 


ow is the time to bring your bill analyses up to date. In addition to a 
owledge of the existing situation, certain trends may be disclosed which 
ill be of considerable value to you in planning your post-war rate and pro- 
otional programs. 


he One-Step Method of Bill Analysis is ideally suited to meet the needs 
this problem. It does away with the necessity for temporarily acquiring, 
aining and supervising a large clerical force. Our experienced staff plus our 
ecially designed Bill Frequency Analyzer machines can turn out the job in 
few days and at the cost of only a small fraction of a cent per item. 


e will be glad to tell you more in detail about this accurate, rapid and 
onomical method for obtaining a picture of your customer usage situation. 
rite for a copy of the booklet “The One-Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York 5, N. Y. 


Chicago Detroit Montreal 
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The conventional, trailer- 
mounted air compressor still 
has.its place on construction 
jobs where cir is needed in 
one place for a period of 
days or weeks. Here, the 
famous Davey Ait Aristocrat 
does a job second to none. 


Bat most. construction eanrece® ord 

Fas are small — and don: 

=. MORE ECONOMICALLY. WITH 
ESS MANPOWER by iakin yer aneee 

Po the MOBILITY of the DAVEY 

AIR COMPRESOR. 


The Dave < Ge AUTO-AIR. is mounted on the 
truck; and will go anywhere as fast as 
the truck can go. At the same time. 
because the AUTO-AIR occupies less 
than one-third of the. body space, the 
same truck can ca 7 men, tools 
and materials to do 


F, 
y= 2 


FERS 
MOST COMPRESSOR JOBS ARE SMALL 


Power for the compressor is taken direct 
from the truck engine th through. the Davey 





Power-Take-Off. Use of one é e re- 
duces “‘first’’ cost, lowers ope ig and 
maintenance costs — provi ‘more. gir- 
per-dollar-invested over a long period 
of years. This time-proved, heavy-duty 
com) or can be, mounted onmost 
trucks — whether new or already in-use 
and’can be fe@dily changed from One 
truck te another. 


Available. in. in. 60, 105, 160, 210 and 315 


PUBLIC UTILITY co PANIES ARE 
THE BIGGEST ‘USERS OF DAVEY AUTO-AIR 


DAVE 


oe ye ee, ee 


NCi 


Commpanesson C 


K Eta * O 


Cities 
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